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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


nl 


No. 21,204 


——_—_——— —— ee 


WALTER H. STEWART, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant appeals fron a conviction in the United States District Court for 
the District of Columbia on the charge of murder in the second degree, in violation 


of Title 22 D- C- Code, Section 403. 


On June 7, 1967, he was found guilty of this charge by a jury- On July 20, 
1967, he was sentenced to 7 to 21 years imprisonment on this charge. On July 21, 


1967, the District Court authorized Appellant to proceed on appeal without pre- 


payment of costs and ordered preparation of a transcript of the trial proceedings 


at the expense of the United States. Present counsel was appointed by this Court 


on August 7, 1967. The record was docketed on October 12, 1967. 


The jurisdiction of this Court on appeal is founded on the Act of June 25, 


1948, c- 646 Stat. 929, 28 U.S.C. Section 1291. 


Introductory Statement 


This is an appeal from a conviction of murder in the second degree. The 


Appellant, Walter H. Stewart, Jr., was sentenced to 7 to 21 years imprisonment. 


| 
This appeal presents substantial issues relating to judicial administration 


of the insanity defense in the District of Columbia; whether, under the circum- 
stances presented herein, the Court should have directed a verdict of not guilty 
by reason of insanity, whether the Court should have granted a Seauset by trial 
counsel for the Appellant for submission to the jury an instruction as to whether 
the jury could convict the Appellant of the offense of nanslaughter; and, whether 
unauthorized discussion on matters relating to this case between a psychiatrist 
who testified as a witness for the prosecution and the jury was of such a nature 


that the Court should have directed a mistrial. 


The foregoing three issues emanate from a trial transcript of in excess of 
600 pages, most of which consists of testimony as to whether the offense involved 
‘was or was not the product of a mental disease or defect. In order to give this 
Court perspective and full understanding of how these issues arose, it has been 
feceeeasy to set forth at some length some information concerning the course of the 


proceedings at trial. 
Statement Of The Case 


Appellant was charged in an indictment on February 16, 1966, with the crime of 
1/ ign 
second degree murder. § He was committed to St. Elizabeth's Hospital for a 60-day 
| 
1/ 
The indictment of the Grand Jury is as follows: The Grand Jury charges: 


lez 
On or about January 9, 1966, within the District of Columbia, Walter 
H. Stewart, Jr., with malice aforethought, did shoot Mary Louise 


Stewart with a rifle, causing injuries from which the said Mary Louise 


Stewart did die on or about January 9, 1966. (Emphasis supplied). 


mental examination on March 25, 1966, by Order of the District Court which required 
commitment for a period not to exceed 60 days for examination by the psychiatric 
staff of the hospital and that after such examination a report be made as to matters 
including whether the Appellant, at the time of the alleged criminal offense was suf 
fering from a mental disease or defect, and if so, whether the criminal act in ques- 
tion was the product of his mental condition. The Court was advised by letter, 
dated May 20, 1966, from the Superintendent of St- Elizabeth's Hospital, that Appel- 
lant was not suffering from a mental disease or defect on or about January 9, 1966, 


the time of the offense in question. 


Appellant was tried by jury in the United States District Court for the District 
of Columbia on May ay: June 1, June 5, June 6, and June 7, 1967, on which latter date 


Appellant was found guilty of the offense of second degree murder. 


There is no question but that the Appellant committed the act charged by the 
Grand Jury, namely, that he shot his late wife twice in the head with a -22 caliber 
rifle on or about 7:30 PM on January 9, 1966. However, as will hereinafter be 
developed, there remains question as to (1) whether Appellant was suffering from a 
mental disease or defect which caused the act in question, and, (2) whether, under 
the circumstances, the prosecution had shown beyond a reasonable doubt that Appellant 
had acted “with malice aforethought”. Accordingly, it may be helpful to bring to the 


attention of this court the substance of testimony, given in chronological order, whic 


relates to the state of mind of the Appellant at the time of the offense alleged. 


Testimony Of Mrs. Mozelle Mallory 


Mrs. Mozelle Mallory, the mother of the deceased, had lived for a year with 


Appellant and his late wife at the time of the alleged offense (Tr. 29). She testi- 


fied that on Friday, January 7, 1966, Appellant and the deceased had an argument at 


about 11:30 PM 
"...and they argued for awhile and then he struck her and she 
grabbed a knife, a paring knife, a drawed it back at him, and 
he tussled with her in taking it away from her, andjhe said 
he was going to kill her, and I said, 'No, Walter,''| I said, 
and he said, 'No, that's all right, if she had killed me that 
would have been perfectly all right.' I said, "No, it 
wouldn't.’ I said, ‘It wouldn't have been vight for her to 
kill you either.' While he was talking to me she kind of 
Squirmed out from under him and just about that time the dog 
made a lunge and I grabbed the dog. 
| 


Did you have a dog in the house? 


Yes. 


Q 
A H 
Q 
A 


What kind of dog was that? | 
She's part Spitz and part German Police" (Tr. 32-33) 
Mrs. Mallory further testified that Appellant left her home ad returned on Sunday 
evening, January 9, 1966, at approximately 7:15 to get his clothes (Tr. 35). After 
having made a phone call and a trip outside with an ammload af stethes: Appellant 
engaged Mrs. Mallory in conversation and indicated that he hed nothing to live for 
and was going to kill himself, whereupon he pointed a gun at his forehead. 2p 
Appellant then indicated that he was going to go upstairs and kill himself in front 
of the deceased (Tr. 38-40). Appellant had been drinking and ae described by Mrs. 
Mallory as being in a very excited state at the time (Tr. 52-53). Mrs. Mallory also 
testified that at times defendant seemed to have what she called a split personality | 


when he was drinking (Tr. 55-56). 


2/ | 
Appellant did not bring the gun into the house, but rather had picked it up 
from behind a couch in Mrs. Mallory's house (Tr. 38-39). 


Testimony Of Wilbur Juhans 


Wilbur Juhans, who had known Appellant both socially and as a co-worker for 
approximately two years, testified that he had loaned Appellant his station wagon 
on the night of January 9, 1966, at approximately 7:00 PM, so that Appellant could 
pick up his clothes from the Mallory house (Tr. 58-60)- Approximately one-half 
hour later, Appellant, who had had a few drinks prior to going to get his clothes, 
retured to the Juhans house with a rifle in his hand, said he had killed his wife, 
and that he was going to kill himself, whereupon he pointed the rifle at himself 
and clicked the trigger three times (Tr. 60-62). At that time, it seemed to Juhans 


sf - 
as if Appellant had “.--lost all his mind.” (Tr. 65-66)- ¥ 


Testimony Of Robert L- Harrison 


Robert L- Harrison, a friend of Appellant for three years, was at the Juhans 
house at 7:30 PM on January 9, 1966, when Appellant returned after having shot his 
wife. He described Appellant as “screaming and hollering” (Tr- 80), and testified 
that Appellant “..-wasn't in his right mind” at that time (Tr. 81). He further 


indicated that Appellant had not acted normal since that time (Tr. 82). 


Testimony Of Dr. Eugene C. Stammeyer 


Dr. Eugene C. Stammeyer, a clinical psychologist at St- Elizabeth's Hospital, 


testified as a witness on behalf of Appellant (Tr- 88-223). Dr- Stammeyer, who is 


certified by the American Psychological Association, had conducted psychological 


examinations of well over 1,000 individuals charged with crime and committed to St. 


3 
Juhans testified that the gun did not go off because it was jammed (Tr. 73). 
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Elizabeth's for examination with respect to presence or absence of mental illness 

(Tr. 91-92). Dr. Stammeyer testified that he conducted an examination of Appellant 
at St. Elizabeth's Hospital to determine the presence or absence of mental illness; 
that the examination took place on May 7, May 12, May 13, and finally on May 18, 1966, 
at a staff conference, that on the 7th, 12th, and 13th of May, ne spent approximately 
6 to 7 hours with Appellant (Tr. 93). The examination of Appellant conducted by Dr. 


Stammeyer consisted of administering of a battery of seven standardized psychological 


examinations and being familiar with the entire record maintained by the hospital 


4 
concerning Appellant (Tr. 94). af Dr. Stammeyer concluded, after! completion of these 
| 


seven tests and an interview of Appellant, that he was suffering from a personality 
trait disturbance, and was emotionally unstable, a recognized mental illness; that 
the primary characteristic of the mental disease denonstrated by Appellant was his 
marked inability to deal with stress, even stress of relatively Minos proportions 
(Tr. 99). The Doctor testified that Appellant was likely to react in a highly un- 
predictable manner which might involve any type of self destructive or aggressive 
behavior against others, and that this had been demonstrated rather consistently 
throughout his clinical history, his background, his social history, and dating back 
to 1953, when it was first necessary to institutionalize Appellant (Tr. 100). For 


example, while Appellant attained a 93 overall IQ on the intelligence test, his 


4. 
~The tests administered were: (1) the Wechsler Adult Intelligence Scales, consist- 
ing of 11 different subsections considered to demonstrate a person's innate intel- 
lectual ability; (2) the Wechsler Memoxy Scale, consisting of seven different sub- 
sections involving meaningful memory; (3) the Color Form Sorting Test, consisting 
of sorting 12 colored tiles in such a way as to group them both by form and by 
colors; (4) the Bender-Gestalt, a test consisting of nine geometrical figures des- 
igned to measure perception and, organic brain damage of the subject, and in a 
sense, a personality test; (5) the Rorschach Test, which consists of interpretation 
of a series of ten ink blots by the subject for the purpose of evaluating personal- 
ity characteristics; (6) the Thematic Aperception Test, essentially a story-telling 
test wherein the subject is given pictures and asked to interpret them, for the pur 
pose of detennining personality traits; and (7) the Projective Drawings Test, wherei 
the subject is asked to draw a person of the opposite sex (Tr. 94-98). 

| 


functioning was found to be so extremely erratic and variable on the 11 sub-tests, 


and he had such an inability to conceptualize ideas, that he dropped down to below 


average, even borderline defective; with respect to conceptual ability, Appellant 
was found to have done poorly, a characteristic of emotional instability; on the 
Rorschach Test, it appeared that the Appellant could lose selfcontrol and become 
a victin of enotion or feeling that had possession of him at a given moment without 


the capacity to restrain himself (Tr. 101-103). 


Testicony of Dr. Stammeyer indicated that Appellant's ability to control him 
self was severely impaired during times of pressure, and that this was related to 
Appellant's earlier life, for his father had been killed earlier and his mother had 
been unable to control him and had sent him to an institution (Tr. 103-104). Without 
institutional atmosphere, and under his own resources, Appellant would get into dif 
ficulty; from its inception, Appellant's marriage to the deceased was a very stomny 
affair that frequently involved upheavals, physical assault (some of which were 
apparently made upon Appellant by the decedent) and extra marital relationships 


(Tr. 104-105). 


Testimony Of Ronald Snyder 


Ronald Snyder, Appellant‘s employer for two years, testified as a witness for 
the defense (Tr. 224-235). Mr. Snyder stated that on December 24, 1965, up through 
January 8, 1966, Appellant had started drinking and would come to his place of 
employ every day, butiwas very drunk, particularly on January 8, 1966; that during 
this period, he was 100% different from what Mr. Snyder had known previously (Tr. 
226-228); that it was difficult to talk to Appellant during this period, and that 


Mr. Snyder sensed that something was mentally wrong with him (Tr. 229). 
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Testimony Of Mrs. Louise Stewart 


Appellant's mother testified that in December of 1965 and January, 1966, 
Appellant had, at various times, become moody, stared into spade hetota violent, 
burst out crying as a result of which she discussed with Agpellant*s sister and 
brother whether Appellant needed psychiatric care (Tr. 235-242). ‘she stated that 
for the two years before the shooting, Appellant's behavior tended to be more 


restless (Tr. 246-247). 


Testimony Of Dr. Richard Kastner 


Dr. Richard H. Kastner, who holds a degree of Ph.D in papebcieay: as well as 
in psychiatry, concluded, after review of the St. Elizabeth's Hospital records of 
Appellant and a total of 2-1/2 hours in session with Appellant, that in all prob- 
ability at the time of the offense committed, Appellant was saffeting from a psycho- 
neurotic depressive reaction, indicating that at the time of the alleged offense, 
Appellant had an emotional depression which rendered hira somewhat! incapacitated 
(Tr. 256-262). Dr. Kastner stated that it was apparent that Appellant had had 


emotional difficulties as an adolescent; that he had run into trouble with the 


law on several occasions, causing remorseness, remoteness, over-depression, during 


which he resorted to alcohol. The result was that Appellant felt) inadequate and 


incapable (Tr. 262). At the time of the offense in question, it appeared to Dr. 
Kastner that Appellant was preoccupied with marital difficulty, parttogiaxiy 
wifely fidelity; that he represented a picture of a man who had compulsive think- 
ing processes and in addition, a depression and that the end prodict of the act 
itself was merely the argument which he had had with the jasedant wt that time 
(Tr. 264-265). The Doctor concluded that Appellant was highly disorganized, 

and was emotionally crippled, and was probably so disturbed that he was not 


responsible for the act in question (Tr. 270). 


Dr. Kastner testified that Appellant should be in some form of intensive 
psychotherapy, and because of the nature of Appellant's personality, he would prefer 
to bave him treated in the hospital because that would be the best place for par 
ticipation in the treatment program (Tr. 310-312). The defense rested its case 


after the testimony of Dr. Kastner had been given (Tr. 313). 


Testimony Of Dr. Maurice Platkin 


Dr. Maurice Platkin, a psychiatrist at St. Elizabeth's Hospital since 1954, 


testified as a witness on behalf of the Government after completion of the defense 
case (Tr. 316-393). Dr. Platkin testified that Appellant was admitted to St- 
Elizabeth's Hospital on March 26, 1966, and he was discharged after approximately 

two months at St. Elizabeth's, and that during this time, the Hospital made a general 
physical examination of Appellant, and attempted to obtain background information con- 
cerning Appellant, as a result of which it was determined that he was a ward of the 
Board of Welfare of the District of Columbia, and had been in the Army, during which 
period he had had disciplinary problems, but there was no indication of any mental 
iliness (Tr- 322-324). In addition, a resident of the St. Elizabeth's staff, Dr. 
Bevin, collected information about Appellant's family history (Tr. 324-325). A staff 
conference was held at St. Elizabeth's Hospital on May 18, 1966, at which Appellant 
was present, together with two staff physicians, Dr. Platkin and Dr. Stammeyer; there 
is no record of the length of this conference, but customarily staff conferences of 
this kind take an hour to an hour and a half. Dr. Platkin, who presided at the con- 
ference, wrote a summation which indicated that Appellant was not suffering from a 


mental disease or defect (Tr- 325-329). 


On cross examination, Dr. Platkin indicated that a psychoneurotic depressive 
reaction could be precipitated by a loss sustained by the patienk, could often be 
associated with a feeling of guilt or past failures or deeds (Tr. 339-340); that 
he had no recollection of having seen Appellant prior to the staff conference held 


on May 18, 1966, and interviewed Appellant for a total of only an hour and a half, 


during which period other psychiatric staff personnel were present (Tr. 340-342). 


Dr. Bevin, who had done the main workup in the case, was not present at the 
May 18, 1966 meeting, and there is no indication as to how long she interviewed 
Appellant to complete her preliminary workup (Tr. 343). The notes of Dr. Bevin 
indicate that Appellant had minimal insight into his relationship with his wife end 
mother (Tr. 345). There was no indication whether or not Dr. Bevin found mental 


illness (Tr. 348). 


Dr. Platkin further testified that aside from his Satersien with Appellant at 
the staff conference, Dr. Stammeyer's psychological workup and two contacts of 
Appellant with Dr. Bevin, these were the only diagnostic seein beials with Appellant in 
the 60 days in which Appellant was hospitalized at St. Elizabeth's. While it is 
hospital policy to rely heavily upon workups of the kind performed by Dr. Bevin, 

Dr. Bevin was not at the staff conference of May 18, 1966 (Tr. 347-350). The hos- 

pital was not successful in getting information about Appellant's social history 

from his mother (Tr. 355). Dr. Platkin testified that he did not know that Appellant 
- had contemplated suicide the day before the offense in question at the May 18, 1966 

staff conference. He conceded that in the diagnosis of a depressive reaction, an 


important element of mental illness is suicidal thoughts or an actual suicidal 


attempt (Tr. 355-353). Dr. Platkin stated further that though he knew that Appellant 
for some time prior to January 9, 1966 had lived with Mrs. Mallory, his mother-in-law, 
no psychiatric social worker made any attempt to telephone Mrs. Mallory; further, 
though Dr. Platkin knew that Appellant had spent some time in prison, he used no 
information from the Federal Bureau of Prisons or similar institution in getting 
important background information as to prior psychiatric history (Tr. 363-366). In 
fact, the only history of Appellant obtained by Dr. Platkin came from Appellant him 
self (Tr. 382}. The record reflects no informal consultation between Dr. Bevin and 
any member of the St. Elizabeth's staff present at the May 18, 1966 conference (Tr. 
383). The record available to Dr. Platkin indicates that trial counsel for Appellant 
had, in the course of preparing the motion resulting in the order which hospitalized 
Appellant for mental observation, indicated that during 1963, during the period of 
incarceration at the Federal Reformatory at Petersburg, Virginia, Appellant was 


examined by a psychologist who concluded that Appellant exhibited a personality dis- 


turbance of a passive-aggressive type, and that that psychiatrist recommended that 


Appellant receive individual psychotherapy (Tr- 366-388). 


, Testimony Of Dr. Straty H. Economon 


Dr. Straty H. Economon, a psychiatrist at St. Elizabeth's Hospital testified 
as a rebuttal witness for the Government (Tr. 406-490). While Dr. Economon did not 
recall directly how long the carevence lasted, generally similar ‘conferences last 
an hour to an hour and a half (Tr. 411). Dr. Economon concluded that Appellant was 
without mental disorder (Tr. 412). Dr. Economon testified that mental illness could 
be quantitative, but that that did not necessarily mean that hospitalization was 


required; he stated that he himself had had a sub-chronical depression not long 
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before his testimony in this case, namely, that he had slipped under his power mower 
and had required three operations and four weeks in the hospital iuhich made him 
depressed, but this extreme despondence did not necessarily mean that he was mentally 
ill (Tr. 417-419). He stated that while Appellant was poorly adjusted and had periods 
of non-conformity, and was unstable, there was not enough sidedce to conclude that 
he was mentally ill (Tr. 422). The record reveals no contact between Dr. Economon 
and Appellant prior to May 18, 1966 (Tr. 529). Dr. Economon did not recall dis- 
cussing the case with Dr. Bevin (Tr. 444). While Dr. Economon stated that he be- 
lieved it would be helpful to have information about Appellant's entire life to 
make an evaluation about his mental condition on January 9, 1966, no information 
was obtained from Appellant's mother as to mental condition of the Appellant, nor 
was there any information obtained from neighbors of Appellant, nor did Dr. Economon 
know whether or not Appellant lived with his mother-in-law for a period of in excess 
of a year prior to January 9, 1966, nor, despite the fact that Dr. Economon knew of . 
the report from the Petersburg correctional institution, there was no information 
concerning this report obtained by St. Elizabeth's Hospital (Te. 455-464). Dr. 
Economon concluded that the behavior and thinking of Appellant on] January 9, 1966, 
was insufficiently exaggerated to warrant the conclusion that Appellant had mental 
illness at that time; he based his conclusion almost exclusively on information 


s/ | 
that was obtained from Appellant (Tr. 488-489). 


A motion for judgment of acquittal by reason of insanity was denied after con- 


clusion of testimony (Tr. 529). |: 


5, 
oe, Hammond, the other psychiatrist fvasend + at the May 18, 1966 conference of the 
St. Elizabeth's staff, was not called as a witness for the prosecution (Tr. 490- 
491). | 
i 


Manslaughter Instruction Denied 


Trial counsel for Appellant requested an instruction that the jury could find 
Appellant guiity of the lesser included offense of manslaughter, and that the jury 
could be pernitted to consider all psychiatric testimony on the question of his 
mental intent as dis shing murder in the second degree for manslaughter. This 


he trial judge (Tr. 400-403, Tr. 493-494). 
Communication With The Jury By A Prosecution Witness 


On the afternoon of Jume 6, 1967, it came to the attention of the Court that 


Dr. Economon haé had discussions and conversation with four of the jurors in this 


case (Tr. 477). The Doctor was called into the Courtroom out of the presence of 


the jury, and testified that he came up on the elevator during the Noon recess with 
four of the jurors, at which time there was conversation, in a humorous vein, cor 
cerning whether the Doctor should buy a lawn mower. Trial counsel for Appellant and 


the Court expressed satisfaction that nothing objectionable transpired (Tr. 480-483). 


Statement Of Points 


I | 


The trial Court erred in refusing to direct a judgment of acquittal of second 


degree murder by reason of insanity. 


II 
| 
This Court should order a new trial, for the trial Court erred in refusing to 


instruct the jury that, under circumstances presented in this case, Appellant could 


also be convicted of the lesser included offense of manslaughter. 
Ill 


A new trial should be ordered because of improper communication by a prosecution 
| 


witness with members of the jury outside of the courtroom. 


Summary Of Argument 


I 


At the trial below, the Appellant properly moved for a judgment of acquittal of 


second degree murder by reason of insanity. Appellant, through’ both lay and expert 
testimony, had introduced evidence indicating that Appellant wag suffering from a 
mental disease or defect at the time of the alleged offense. The burden was upon the 
prosecution to show beyond a reasonable doubt the absence of a nental disease or 
defect, or even assuming that Appellant had a mental disease or defect, the offense 


committed was not a product of this mental disease or defect. In support of its 
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rebuttal case, however, the prosecution proffered only the denennet ones testimony 
of two of the four staff members at St. Elizabeth's Hospital who had participated 

in a conference, dated May 18, 1966, almost 60 days after Appellant had been admitted 
to St. Elizabeth's for mental observation and psychiatric testing. The brief contact 
at this conference, which lasted no more than an hour and a half, is insufficient as 
a matter of law to rebut in the manner required the showing of Appellant as to pot- 


ential mental disease or defect at the time of the offense alleged. 
Il 


The circumstances of this case require that this Court re-examine and depart 


from establisheé precedent and should hold that even where it is assumed, arguendo, 


that evidence as to state of mind is insufficient to show mental disease or defect, 
said evidence may be considered by the jury in determining whether there was ques- 
tion as to whether Appellant lacked the requisite intent to be convicted of the 
exime of second degree murder. Considerations of logic and the sound administration 
of justice compel the conclusion that, under the circumstances presented here, the 
jury should have been afforded the opportunity to consider whether Appellant was 
guilty of the lesser ‘included offense of manslaughter. However, under precedents in 
this jurisdiction, the jury could not consider such an instruction, for this Court 
has determined that evidence as to the state of mind of an accused cannot be consid- 
ered for the purpose of showing absence or presence of intent where the same evidence 
is insufficient to show that the accused was suffering from a mental disease or 


defect. A change in this doctrine is long overdue and should be adopted in this case. 
Ill 


The utmost caution should be exerted to assure the preservation of the integ- 


rity of the jury system free from improper influence. In this case, a psychiatrist 


who testified for the prosecution had discussions with members of the jury out of 


the Courtroom on matters which alluded to his earlier assertions ‘on matters funda- 


mental to the resolution of the question as to whether Appellant was or was not 


possessed of a mental disease or defect at the time of the offense alleged. This 


Court, must, out of an abundance of caution, isolate the effect of such improper 


communication through the ordering of a new trial in this case. 


ARGUMENT 


. I. The Trial Judge Should Have Directed A Verdict Of Acquittal By Reason Of Insanit 


It is respectfully submitted that the evidence in this case raised a reasonable 
doubt as a matter of law as to whether Appellant was suffering from a mental disease 
or defect at the time of the crime. This argument is made with full cognizance of 
the decisions of this Court that ordinarily questions of insanity must be resolved 
by the jury where there is a conflict of testimony as to the presence or absence of 
mental disease or defect. McDonald v. United States, 114 U. S. App. D. C. 120, 312 


F. 2d 847 (1962). 


It is well established, under Davis v. United States, 160 U. S. 469 (1895) and 


succeeding cases in this jurisdiction, that the sanity of a defendant in a criminal 
proceeding is presumed; however, once the defense introduces evidence as to insanity, 
the burden is upon the prosecution to show beyond a reasonable doubt that either (1) 
defendant was not suffering from a mental disease or defect at the time of the alleged 
offense, or (2) if the defendant did have a mental disease or defect, the crime com- 
mitted was not the product of this mental disease or defect. See, for example, Tatum 
v. United States, 88'U. S. App. D. C- 386, 389, 196 F. 2d 612, 615 (1951); see 

also Glueck, Mental Disorders and the Law, pages 41-42 (1925). This Court has held 
that, under proper circumstances, a Court may find as a matter of law that the evi- 
dence and testimony justifies a judgment of acquittal by reason of insanity. Douglas 
v. United States, 99 U. S. App. De C. 232, 229 F. 2d 52 (1956); see also Isaac v. 
United States, 109 U. S. App. D. C. 34, 284 F. 2d 168 (1960), for where there is 


evidence that reasonable minds must have reasonable doubt about the weight of the 


| 
evidence, the defendant is entitled to acquittal by verdict of insanity. This 


is in keeping with the holding of the Durham case, 94 U. S. App. 'D. C. 228, 214 
F. 2d 862 (1954), which should be interpreted broadly so that people with mental 
impairment can be acquitted of crimes involving intent. See also Holloway v. 
United States, 80 U. S. App. D. C. 4—5, 148 F. 2d 666-667 (1945), where this 
Court indicates that "... our collective conscience does not allow punishment 
where it cannot impose blame." 

The defense at trial introduced sufficient evidence to bring the issue of in- 
sanity before the jury and the trial judge properly instructed the jury on this 
matter. However, the prosecution did not show beyond a reasonable doubt that (1) 
Appellant was not suffering from a mental disease or defect at the time of the 
crime, or (2) that even if Appellant was suffering from a mental disease or defect, 
the crime was not the product cf this mental disease or defect. ‘The only rebuttal 
evidence introduced by the peosscatl on consisted of testimony by ins psychiatrists 
from St. Elizabeth's Hospital, Drs. Platkin and Economon, who had attended the con- 
ference of May 18, 1966, after which a determination had been made that Appellant was 
not suffering from a mental disease or defect. It should be noted that (1) there is 
no indication as to precisely how long this conference lasted; (2) neither Dr. Platkin 
nor Dr. Economon had any contact with Appellant from the date he was ordered to St. 
Elizabeth's for mental examination on March 26, 1966, to May 18, 1966; (3) Dr. Bevin, 
who had done the psychiatric workup for the May 18, 1966 Sntersuce. did not attend 
the conference; (4) the other Doctor who attended the conference, Dr. Hammond, was 
not called by the prosecution as a witness in this case (Tr. 490491); (5) the staff 
at St. Elizabeth's obtained no information from the mother of Appellant about his 


prior history, a factor which was conceded by prosecution expert witnesses to be of 


importance in determining Appellant's psychiatric makeup; (6) the prosecution did not 
obtain information about Appellant's personality traits from Mrs. Mozelle Mallory, 
and in fact, did not even Know that Appellant had lived with Mrs. Mallory for at 
least one year and one half prior to the time of the offense committed; (7) the 
testimony of the prosecution as to Appellant's mental condition was based upon con- 


clusionary statements and not upon observations over any meaningful length of time. 


Manifestly, the rebuttal evidence adduced by the prosecution is insufficient 
as a matter of law to prove Appellant's sanity beyond a reasonable doubt. This 
Court has stated: 

“The conclusions of the psychiatrist that a man is ‘not mentally 
diseaseé' may not be enought in any particular case to meet the 
Government's burden of prooving sanity beyond a reasonable doubt.” 
Rollerson v- United States, 119 U. S- App- D. C. at 402, 343 F. 
2¢ at 271. 7 


The Rollerson case, supra, has emphasized that conclusions of medical witnesses, 


without more, may not be enough to overcome the presumption of insanity. The 


Rollerson case has indicated that the basic tool of psychiatric study remains the 


sonal interviex, which requires rapport between the interviewer and the subject. 
eg PPO 


"More than three or four hours are necessary to assemble a picture 
of aman. .-- from hours of interviewing, and from the tests and 
other materials, a skilled psychiatrist can construct an explana- 
tion of personality and inferences about how such a personality 
would react in certain situations.” Rollerson v. United States, 
supra, 119 U- S. App- D- C. at 405, 343 F. 2d at 274." 


In the instant case, it has been established that (1) just before the time of 


the alleged offense, Appellant's mother discussed with members of Appellant's family 
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whether Appellant should receive psychiatric care; (2) Appellant's mother-in-law, 


with whom he had lived for a year and a half at the time of the alleged offense, 
testified that Appellant had told her that he had nothing to live for and was going 
to kill himself, and pointed a gun at his forehead; (3) Appellant's mother-in-law 
testified that at times Appellant seemed to have what she called a "split-person- 
ality" when he was drinking; (4) Wilbur Juhans, who had known Appellant socially 

and as a co-worker for approximately two years, testified that Appellant attempted 

to kill himself subsequent to the alleged offense; (5) this testimony was corroborated 
by that of Robert L. Harrison; (6) the testimony of Dr. Stanmeyiixs a staff psycholo- 
gist at St. Elizabeth's, indicated that Appellant was suffering ‘from a personality 
trait disturbance, a recognized mental illness. $/ The testimony of Dr. Kastner indi- 


cated that Appellant was suffering from a psychoneurotic depressive reaction. 


| 
Il. The Trial Court Erred In Refusing To Grant An Instruction That The Jury Should 
Consider, Whether, In Light Of The Evidence Presented At Trial, Appellant 
Should Be Convicted Of The Crime Of Manslaughter | 


The distinction between second degree murder and manslaughter is manifest. By 


Title 22, Section 403 of the D. C. Code, there can be no second degree murder without 


6 ak 

ei In contrast to the opinion testimony given by Drs. Platkin and Economon, Dr. 
Stammeyer's conclusion was based upon a battery of seven standardized psychological 
examinations. He testified that the primary characteristic of the mental disease 
of Appellant was his inability to deal with stress, even of a relatively minor pro- 
portion; that while Appellant obtained a 93 overall IQ on the intelligence test, — 
his functioning was so extremely erratic and variable on 11 sub-tests that the 
overall score did not mean too much; and in fact there was material from another 
institution that Appellant received a sub-noymal below average IQ in the past. It 
was significant to Dr. Stammeyer that Appellant had little ability to conceptualize 
ideas into his own words. Further, on the Rorschach Test, Appellant came up with 

a very explosive response, indicating that in situations of this sort he completely 
lost selfcontrol, and became a victim of the emotion of feeling that had possessio 
of him at a given moment. He testified that Appellant's principal means of restrai 
was not to recognize such feelings at all, simply trying to push them out of aware- 
ness, much like the example of putting a lid or cap on a tea’ kettle until such a 
point as the pressure built up, exploded, and created a situation in which Appellant 
had very little selfcontrol (Tr. 94-104). 


the element of malice aforethought. Manslaughter, on the other hand, is the killing 
of another without malice. See Hansborough v. United States, 113 U. S. App. D. C. 392, 
308 F. 2d, 645 (1962). It is well-established that in a case where some of the ele- 
ments of the crime charged constitute themselves a lesser crime, the defendant, if 

the evidence justified it, would no doubt be entitled to a finding of guilt of the 


lesser included offense. See Berra v- United States, U- S. 131 (1956). 


Based upon the foregoing premise, there are cases in this Court which have indi- 
cated that, where the circumstances warrant, the jury can be instructed by the Court 
on the lesser included offense of manslaughter, as well as second degree murder. 

Falls v. United States, 116 U. S- App- D. C. 149, 321 F. 2d 762 (1963); Young v- United 
States, 114 U. S. App. D. C- 42, 309 F. 2d 662 (1962); Bishop v- United States, 71 U. 
App. D. C- 132, 107 F. 2a 297 (1939). See also Hopt v- United States, 104 U. S. 631, 
26 L. Ed. 873 (1882). Yet the trial Court refused to grant such an instruction in 


this case. 


The question presented here is assuming, arguendo, that the evidence at trial 


is insufficient to warrant a verdict of not guilty by reason of insanity, can evi- 


dence and testimony adduced under the insanity issued be considered by the jury for 


the purpose of determining whether there is reasonable doubt that the essential ele- 
ment of malice is present, thus reducing the offense involved to manslaughter? The 
answer to this question should be an unequivocal “yes”, for considerations of logic 
and sound administration of justice can compel no other conclusion. However, it is 
recognized that such a conclusion would be contrary to the decision of the Supreme 
Court in the case of Fisher v- United States, 328 U. S. 463 (1946). Accordingly, 


some discussion of the Fisher case is appropriate. 
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The Fisher decision involved a first degree murder case. The Supreme Court of 
the United States held it was not error for the trial court to refuse to instruct 
the jury as to whether it might find the accused guilty of eeoid degree murder in 
light of the psychopathic aggressive tendencies, low emotional response, and bordex- 
line mental deficiency of the accused, the aggregate of which problems were admittedly 


not enough to support a verdict of not guilty by reason of insarity. The following 


extensive quotation from the Fisher decision of the Supreme Court is worthy of note 


(Fisher supra at 475-476): 


"No one doubts that there are more possible classifications of 
mentality than the sane and the insane. White, Insanity and the 
Criminal Law 89. Criminologists and psychologists have weighed the 
advantages and disadvantages of the adoption of the theory of pax 
tial responsibility as a basis of the jury's determination of the 
crime of which a mentally deficient defendant may. be guilty- 
Congress took a step forward in defining the degrees of murder so 
that only those guilty of deliberate and pre-meditated' malice could 
be convicted of the first degree. It may be that psychiatry has 
now reached a position of certainty in its diagnosis and prognosis 
which will induce Congress to enact the rule of responsibility for 
crime which Petitioner contends. For the Court to force the District 
of Columbia to adopt such a requirement for criminal trials would 
involve a fundamental change in the common law theory of responsi- 
bility. 


We express no opinion on whether the theory for which Petitioner 
contends should or should not be made the law of the District of 
Columbia. Such a radical departure from common law concepts is more 
properly a subject for the exercise of legislative power or at least 
for the discretion of the Courts of the District. The administration 
of criminal law in matters not affected by constitutional limitation 
or a general Federal law is a matter peculiarly of local concern. Com- 
pare McNabb v. United States, 318 U. S. 332 with Ashcraft v. Tennessee, 
$22 U. S. 143, 156. This Court has in a less important matter under- 
taken to adjust by decision an outmoded rule of the common law to local 
conditions. But when that step was taken, it was clearly demonstrated 
that ‘experience has clearly demonstrated the fallacy ior unwisdom of 
the old rule'. Funk v. United States, 290 U. S- 371, 381. See Weiler 


v. United States, 323 U. S. 606, 609. 


Matters relating to law enforcement in the District of Columbia 
are entrusted to the Courts of the District. Our policy is not to 
interfere with the local mules of law which they fashion, save in 
exceptional situations where egregious error has been committed." 

Further discussion of the Fisher case is appropriate. The Fisher case recog- 
nizes, at 328 U. S. 473-474, that there were a number of cases supporting the theory 
advanced in this appeal. See Anderson v- State, 43 Conn. 514, 526-(1876); State v- 
Johnson, 40 Conn. 136, 143-144 (1873); Fisher v- People, 23 Ill. 283, 295 (1860); 


Donahue v. State, 165 Ind. 148, 156, 74 Me. 996 (1905); Azzman v. State, 123 Ind. 


347, 356, 24 N. E. 23 (1890); Rogers v- Commonwealth, 96 Ky. 24, 28, 27 S. W. 813 


(2894); Mangrum v- Commonwealth, 19 Ky. Law Rep. 94, 39 S. W. 703 (1897); Commonwealth 
v- Trippi, 263 Mass. 227, 231, 167 N. E. 354 (1929); State v- Close, 106 N. J. U2 8215 
324, 148 A. 764 (1930); State v- Schilling, 95 N. J. L. 145, 148, 112 A. 400 (1920); 
Jones v- Commonwealth, 75 Pa. 403, 408, 410 (1874); State v- Green, 78 Utah 580, 602 
P. 2d 177 (1931); State v- Anselmo, 46 Utah 137, 145, 157, 148 P. 1071 (1915); 
Dejarnette v- Commonwealth, 75 Va- 867, 880-1 (1881); Hampton v. State, 111 Wisc., 127, 
135, 86 N. W. $96 (1901). These cases generally applied the holding of the People 

v- Moran, 294, N. Y- 179, 163, N. E. 553 (1928), which indicated that feebleness of 
mind or will, even though not so extreme as to justify a finding that the defendant 

is irresponsible, may be properly considered by the triers of the facts in determining 
whether a homicide has been committed with a deliberate and premeditated design to kil 


and thus may be effective to reduce the grade of the offense. 


In the Fisher case, the Supreme Court did no more than decline to impose a 
new rule of law upon the District Court where matters within the local powers of 
that Court were better resolved by the local tribunal. The D. C. Court of Appeals 
had already rejected the theory espoused by the Appellant therein. See Fisher v- 
United States, 80 U. S. App- D. C. 96, 97, 149 F. 2d 28, 29, which relied upon the 
law in existence at that time - c. f. Guiteau's case, 10 F. 161, 168, 182; Bolden 
v. United States, 63 App. D. C. 45, 69 F. 2d 121, and Owens v. United States, 66 
App. D. C. 104, 85 F. 2d 270, 272. These cases, in turn, relied upon the old right 
and wrong test of the M'Naughten decision, which has not been the law in the District 
of Columbia since the issuance of the historic Durham decision, 94 U. S. App- D. C. 
228, 214 F. 2d 862 (1954). The Durham case and the subsequent holdings logically 
flowing therefrom require re-evaluation of the Fisher decision by the Circuit. So 
as to reach a result consistent with other holdings on diminished responsibility in 
this Circuit. As long ago as 1929, this Court adopted the rule! of irresistible 
impulse as an element to be considered in first degree murder cases. See Smith v. 
United States, 59 App. D. C., 144, 146, 36 F. 2d 548, 550 (1929). This Court has 
held that in a first degree murder case, the jury cannot find the accused guilty of 
the killing if he was so overcome by alcohol he could not premeditate. See McAffee 


v. United States, 72 App. D. C. 60-66, 111 F. 2d 199 205, cert. den. 310 U. S. 


643, 60 S. Ct. 1094, 84 L. Ed. 1410 (1940). By analogy, an inability to deliberate 


by reason of mental deficiency falling short of legal insanity would seem to call for 


comparable treatment by this Court. 


Appellant is cognizant of the fact that this Court has followed the Guiteau 
holding, supra, in the case of Stewart v-. United States, 94 U.S. App. D. C. 103, 214 


F. 2d 879, 883 (1954). In Stewart, supra, this Court was urged to adopt a rule of 


@iminished responsibility in capital cases; under this rule, if the jury found (1) 
that the accused suffered from a mental disorder not amounting to insanity sufficient 
to excuse him from criminal responsibility under applicable tests, and (2) that such 
mental disorder deprived him of his requisite ‘sound memory and discretion” essential 
for first degree murder, it could convict him of the lesser crime of second degree 
murder. This Court in Stewart indicated that a like decision had been rejected in 
Fisher v. United States, $0 U. S. App- D. C. 96, and that in affirming, the Supreme 
Court, in the Fisher case, declined to force the District of Columbia to adopt such 
a radical departure in derogation of the common law, saying that this was for the 


legislature or the courts. Despite the force of the considerations urged upon it, 


this Court concluded in Stewart, supra, that reconsideration of its decision in the 


Fisher case should await the results of the broadened test of criminal responsibility 


which had been amounced at that time in the Durham case, and that only upon such an 


appraisal would it be possible to determine whether the need for the rule remains. 


The Supreme Court holding in the Fisher case need not deter this Court in enun- 
ciating a new standard of law in cases of this kind, namely, that where evidence at 
trial is insufficient to warrant a verdict of not guilty by reason of insanity, the 
evidence and testimony adduced under the insanity issue can be considered by the jury 
for the purpose of determining whether the requisite element of intent is present in 
a case involving first or second degree murder, thus reducing the crime alleged to a 
lesser included offense. Society is ill-protected by a mle which encourages a jury 
to acquit a partially insane or mentally defective person with an appealing case 
simply because behaviorial characteristics affecting intent cannot be considered in 


reducing the degree of guilt. There are persons who, though not legally insane under 
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Durham or McDonald standards, possess such low mental powers as to be incapable of 


malice in the legal sense. 


In this connection, the attention of this Court is invited to the case of 
United States v. Kumak, 5 U. S.C. M. A. 361, 17 C. M. R. 346 (1954). In that case, 
the United States Court of Military Appeals held that the law officer erred in fail- 
ing to instruct a Court Martial panel that they might consider the mental deficiency 
of accused, albeit short of legal insanity, and indicated that there is a distinction 
between mental disorders which will affect a person's capacity ts form a general 
intent to commit a crime and a confused mind which will affect the capacity to pre- 
meditate, and where there is evidence of mental deficiency, short of legal insanity, 
which might interfere with the accused's intent, such deficiency | may be considered 
in determining the capacity to premeditate; in such cases, the Court Martial should 
be instructed that if,there was reasonable doubt that the accused was mentally cap- 
able of entertaining the premeditated desire to kill involved in’ the offense of pre- 
meditated murder, it could find the defendant not guilty of that degree of the crime. 
In this case, as in the Kumak case, it could hardly be contended that there is lack 
of substantial evidence of mental deficiency which might interfere with those mental 
processes sufficient to constitute the required element of malice aforethought. The 
law officer in Kumak nowhere suggested that mental impairment less than legal insanity 


could be considered by the Court Martial panel. 


The case of United States v. Holman, 3 U. S. M. C. A. 396; n2 C. M. R. 152, indi- 
cates that although the evidence did not establish legal insanity, the law officer 
was required to instruct the Court Martial that its members could consider the dis- 


turbed state of the mind of the accused in relation to his ability to entertain a 
specific intent on the same theory that instructions might have been demanded had 
there deen any evidence of intoxication affecting the ability to form intent. The 
Mo@el Penal Code, Section 4.02, is another indication of the trend away from the 
rule now applied in the District of Columbia in a case of this kind. Section 4.02 
dealing with criminal responsibility, reasons that evidence of mental disease or 
defect is admissible when it is relevant to prove that the accused did not have a 
state of mind which is required to be proven as an element of the offense. Further, 
a mile of law which precludes submission to a jury of facts which are clearly mat- 
erial to the issue of the defendant's responsibility, or affecting his degree of 
responsibility, is justly opened to censure. See, for example 34 Cal. L. Rev. 632 


(1947). 


A revision to Section 710 of the Michigan Code, based upon the case of Roberts 
v. People, 19 Mich. 401, would adopt similar reform. Common sense and logic recoil 
at adoption of any other standard, and it is difficult to marshall support for a con- 
trary viex from civilized concepts of justice or from the necessity of protecting 
society. An accused should be adjudged according to his personal culpability as well 
as the objective seriousness of a crime. This elementary principle of justice is 
applied already to those who kill while intoxicated or in the heat of passion; if 


such a condition destroys their deliberation and premeditation, the jury may properly 


consider that fact and convict them of a lesser offense. No different principles 


should be used in the case of those whose mental deficiency may be of a more permanent 


nature. Today, twenty years after the Fisher case, the time has come for the District 
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of Columbia to take an initiative and adopt, as we urge here, arabe rule which will 
remove an unreasonable, arbitrary, and unjust legal principle, no longer meaningful 
in light of modern medical knowledge and common experience. The only reason that 
such a rule was not enunciated by this Court in the Stewart case, supra, was that 
the Court wanted to have an opportunity to assess the experience pattern which would 
evolve under the broader test of criminal responsibility enunciated in the Durham 
case. Now, some fourteen years after the Durham decision, the bine has come to 


enunciate such a rule. 


Further, it must be observed that the rule espoused here would be more consis- 
tent with Supreme Court precedent despite the Fisher case. In the case of Hopt v. 
People, 104 U. S. 631, 26, L. Ed. 873 (1882), the Supreme Court! held that it was 
error to refuse an instruction that intoxication might be considered as affecting 
premeditation when a statute establishing different degrees of pedes requires del- 
iberate premeditation in order to constitute first degree murder. The Supreme Court 
stated in Hopt, supra, that the question whether the accused was in such condition 
of mind by reason of drunkeness, or otherwise becomes a material. subject of consid- 
eration by the jury. The opinion of the Supreme Court majority in Fisher was 
decided subsequent to Hopt. The Hopt case was not overturned by the Supreme Court 
when it issued its Fisher decision; thus, the Hopt decision accurately reflects con- 
trolling precedent on whether the jury may consider evidence of diminished respon- 
sibility where the prosecution has charged an accused with commission of an offense 


requiring proof of intent. 


The case of Young v. United States is applicable here. In Young, 114 U. S. App. 


D. C. 92, 309 F. 2d 662 (1962), this Court held that however impossible, unreliable, 
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or incredible, only the jury had the right to make an evaluation of the defendant's 
testimony. Here, of course, the record reflects both expert testimony and corrob- 
orating lay testimony which raises question as to whether Appellant formed the req- 
visite intent to be convicted of an offense lesser than that of second degree murder. 
Ill. The Trial Judge Should Have Directed A Mistrial Because Of Improper Communicatio 
By A Prosecution Witness With The Jury. 

The record in this case also indicates that Dr. Economon, a staff psychiatrist 

who testified for the prosecution, was seen having informal discussions with members 


of the jury. Some preliminary discussion of applicable legal precedent may be help- 
ful. 


It has always been the policy of the law to keep the jury in a criminal case 
entirely separated from the world, and to pemmit no communication ‘with the jury from 
the beginning of the'trial until the verdict is rendered. The law contemplates that 
no outside influence’ shall be brought to bear on the minds of the jury, and that 
nothing shall occur outside of the trial which shall disturb their minds in any way, 
for it is absolutely essential to secure to every person accused of crime a fair and 
impartial trial. See Shaw v. State, 83 Ga. 92, 9 S. E. 768 (1889); see also 41 A. L. 
R. 2d 227, 230. This is so even where there is no intentional effort to impair the 
fair and impartial consideration of the evidence by a jury- See also Sieberling v. 
Ford, 125 Ind. App. 365, 122 N. E.- 2d 880 (1954). Unauthorized communications to a 


jury in a criminal case not made in open court may be grounds for a new trial. See 


State v. Cotter, 41 A. L. R. 2d 222, 262, Wis. 168, 54 N. W. 2d 43. 


Dr. Economon had been a staff resident at St. Elizabeth's Hospital for three 


years at the time he testified in this proceeding, and indicated that he had testi- 


fied several hundred times in the District of Columbia Court in both criminal cases 
| 


and civil commitment proceedings (Tr. 407-409). Obviously, he knew that he should 


not communicate with the jury on any matter concerning his testimony in this case. 


Of importance here, is the fact that the Doctor alluded tal his testimony to the 
difference between depression and mental illness, and fiiastratedas an instance of 
depression a recent accident which he had had with a power wb ciceeer requiring him 
to be hospitalized. He stated that while he was depressed asa result of this acci- 
dent, he did not have mental illness (Tr. 1418-1421). Dr. Eonkace later discussed 
this lawn mower accident albeit in a joking manner, with menbers of the jury outside 
of the Courtroom (Tr. 477, 480-485). After hearing testimony from Dr. Economon, the 
trial Judge and counsel for the defendant expressed themselves as satisfied. However, 


it is respectfully submitted that reversible error was committed under the circumstance 


While no adverse reflection upon the candor or integrity of Dr. Economon is in- 
tended, in suggesting that the trial Judge should have declared a mistrial. At the 
very least, the trial Judge should have corroborated the precise nature of these 
discussions through inquiry from the jurors involved. One is constrained to observe 
that Dr. Economon reacted very sharply to inquiry by the Court about his unauthorized 
communication with the jury, and indicated that it was an adverse reflection upon tria 
counsel for the defense who had brought these unauthorized communications to the atte 
tion of the Court; that defense counsel was "...jumping to a false conclusion” (Tr. 
481-485). Under such circumstances, when a man's personal and professional reputation 
is at stake, there could certainly be an understandable tendency to characterize in a 
most favorable manner testimony in such a sensitive area; in any event, the critical 
issue here is whether the jury was prejudiced or affected in any way by these 


improper communications. It would have been appropriate for the Court, sua 


sponte, to inquire as to the effect of these unauthorized communications on the 


jury by asking the jurors who were involved. The necessity for a new trial could 
have been obviated through testimony or counter-affidavits showing that no injury 
could have resulted from the improper communications. See Sieberling v. Ford, 52 

A. L. R. 24 177, 125 Ind. App. 365, 122 N. E. 2d 880. However, no such convincing 
showing is present here. Accordingly, a new trial should be ordered by this Court, 
for an impartial jury kept free from all outside and improper influence is essential 
to a fair and impartial trial. The failure to raise this error at the trial does 
not preclude its consideration here, for the denial of due process of law is never 
harmless error. See’, for example, Republic National Bank of Dallas v. Crippen, 224 
F. 2d 565 (C. A. Tex., 1955); see also Rule 52(b) of the Federal Rules of Criminal 


Procedure. 
Conclusion 


There are three substantial errors of law in this case. First, the trial Judge 
should have directed a verdict of not guilty of second degree murder by reason of 
insanity, for the speculative and conclusionary rebuttal testimony of the staff 
psychiatrists presented by the prosecution was insufficient to show beyond a reason- 
able doubt that (1) Appellant was not suffering from a mental disease or defect at 
the time of the offense alleged or (2) that even if Appellant were suffering from a 
mental disease or defect, the offense involved was not the product of such mental 
disease or defect. Second, the trial Judge should have instructed the jury that it 
could consider whether, under the circumstances, Appellant could be convicted of the 
lesser included offense of manslaughter. Such an instruction would require departure 


by the Court from its earlier holdings in the Fisher and Stewart cases, but logic 


and the experience pattern of cases since the Durham rule can require no other result. 


Thirdly, out of an abundance of caution, this Court must order a@ new trial so as to 
insure the integrity and impartiality of the jury system. 
Respectfully submitted, 


1100 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Attorney for Appellant Appointed 
November 21, 1967 by this Court 
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Statues And Rules Involved 


D. C. Code, As Amended 


Title 22, Section 2402. 
Murder in first degree-Placing obstructions upon or displacement of railroad. 


Whoever maliciously places an obstruction upon a railroad 
or street irailroad, or displaces or injures anything appertain- 
ing thereto, or does any other act with intent to endanger the 
passage of any locomotive or car, and thereby occasions the 
death of another is guilty of murder in the first degree. 

(Mar. 3, 1901, 31 Stat. 1321 ch. 854, §799.) 


Title 22, Section 2403. 
Murder in second degree. 


Whoever with malice aforethough, except as provided in 
sections 22-2401, 22-2402, kills another, is guilty of murder 
in second degree. (Mar. 3, 1901, 31 Stat. 1321, ch. 854, § 800; 
June 12, 1940, 54 Stat. 347, ch. 339.) 


| Federal Rules Of Criminal Procedures 
Rule 30. Instructions 


At the close of the evidence or at such earlier time during 
the trial as the court reasonably directs, any party may file 
written requests that the court instruct the jury on the law as 
set forth in the requests. At the same time copies of such 
requests ‘shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party may assign as 
error any portion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make the object- 
ion out of the hearing of the jury. 


Rule 31. 


Rule 52. 


Verdict 


* * * 


(c) Conviction of Less Offense. The defendant may be 
found guilty of an offense necessarily included in the offense 
charged or of an attempt to commit either the offensei charged 
or an offense necessarily included therein if the attempt is 
an offense. 


Harmless Error and Plain Error 


(b) Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not! brought ~ 
to the attention of the court. 
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QUESTIONS PRESENTED 


1. Did the Trial Court err in refusing to direct a 
verdict acquitting appellant of second degree murder by 
reason of insanity in view of the testimony of Government 
psychiatrists and lay witnesses? 

2. Did the Trial Court err in refusing to grant a jury 
instruction that appellant could be convicted of man- 
slaughter on the theory of “diminished responsibility,” 
which theory has been consistently rejected by the Courts 
in the District of Columbia and where the evidence did 
not support 2 manslaughter instruction? 

3. Did the Trial Court err in failing to declare a mis- 
trial where a Government psychiatrist communicated with 
several jurors during a noon recess where defense counsel 
and the Court were satisfied that there was no prejudice 
to appellant? 


INDEX 
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Summary of argument 


Argument: 


I. The jury, not the trial judge, was the proper arbiter 
of the conflicting expert and lay opinion evidence re- 
lating to appellant’s defense of insanity — 


II. The evidence in the case did not support the judge 
giving a manslaughter instruction to the jury, and 
further, it is a well established principle in the District 
of Columbia that it is not error for the trial judge 
to fail to give an instruction on “diminished respon- 
sibility” in murder cases where the defense of insanity 
is raised .. ener cpencanae Renate aortic ot 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,204 


WALTER H. STEWART, APPELLANT 
uv. 


UNITED STATES, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for murder in the second degree, 
in violation of Section 22-2403, D. C. Code. After a five 
day jury trial, before Judge John Lewis Smith, Jr., con- 


ld 


cluding on June 7, 1967 appellant was found guilty of 
this charge by the jury. Appellant was sentenced to from 
7-21 years in prison. 

On March 25, 1966 (prior to trial) appellant at the 
request of defense counsel was sent to Saint Elizabeths 
Hospital for 60 days for a mental examination to deter- 
mine if appellant was suffering from a mental disease or 


(1) 


2 

defect at the time of the alleged crime, and if so, whether 
the alleged crime was 2 product of his mental condition. 
On May 20, 1966 the Superintendent of Saint Elizabeths 
Hospital, Dale C. Cameron, advised the Court by letter 
that appellant was not suffering from a mental disease 
or defect on January 9, 1966, the time of the alleged 
crime and was now competent to stand trial. The letter 
stated: 


“Mr. Stewart was observed and examined during his 
present hospitalization and on May 18, 1966, he was 
examined at a Medical Staff Conference. It is the 
unanimous opinion of the members of the Conference 
that Mr. Stewart is competent for trial by virtue of 
having a rational as well as a factual understanding 
of the proceedings against him and being able to 
consult with counsel with a reasonable degree of ra- 
tional understanding. It is our opinion further that 
Mr. Stewart is not suffering from mental disease or 
defect at the present time, nor is there any indication 
that he was so suffering on or about January 9, 1966. 


Neither by history nor present examination and hos- 
pitalization are there symptoms in evidence which in 


our opinion constitute mental disease or defect.” 


Appellant was found guilty of shooting his wife, Mary 
Louise Stewart, twice in the head with a rifle while she 
was watching television about 7:30 p.m. on January 9, 
1966. Appellant’s wife died as a result of the gun shot 
wounds. At the trial, defense counsel readily conceded 
that appellant did in fact shoot and kill his wife. The 
defense at trial was insanity. 


Mrs. Mozelle E. Mallory 


The first witness for the Government was Mozelle FE. 
Mallory, mother of the deceased, Mary Louise Stewart. 
Mozelle Mallory testified that she lived with appellant 
and his wife, the deceased, at 1708 L Street, N.E., in the 
District of Columbia and that appellant and his wife were 
married for ten years and did not have any children (Tr. 
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30, 31). She also testified to the following. On Friday, 
January 7, 1966 at about 11 p.m. (two days prior to the 
killing) appellant and his wife had an argument, and ap- 
pellant struck her. (Tr. 31, 32). His wife grabbed a par- 
ing knife, and appellant took the knife away from her and 
said he was going to kill her (Tr. 32). Appellant then 
went downstairs, got a rifle, came back up the steps and 
said to Mrs. Mallory, “I am going to kill her, Mom, I am 
going to kill her.” (Tr. 33). Appellant instead handed 
the clip containing the bullets to Mrs. Mallory and then 
went into his wife’s room with the rifle (Tr. 33). Ap- 
pellant said to his wife, “No, I am not going to kill you 
tonight, but the first time you come outside I am going 
to kill you, and I am not going to spend a day for it. 
because I am going to make it appear as if it was in 
self-defense” (Tr. 33). Appellant then left the house and 
did not come home on the following day, Saturday (Tr. 33). 
Mrs. Mallory saw appellant on Sunday evening, January 9, 
1966, about 7:15 when appellant came to get his clothes to 
move out of the house (Tr. 35). At that time the deceased 
was upstairs lying on the bed looking at television (Tr. 37). 
Appellant went upstairs and got a box of clothes and 
carried the clothes and a dog named “Queenie” down the 
stairs (Tr. 37). The deceased complained to her mother 
about appellant taking the dog, but she never said any- 
thing to the appellant about the dog when he came back 
into the house (Tr. 37, 38). Appellant went upstairs 
again to get a second bunch of clothes and made a phone 
call while he was up there (Tr. 88). When he came down 
from upstairs, appellant said to his mother-in-law, Mrs. 
Mallory, “I have nothing to live for. I am going to kill 
myself.” (Tr. 39). He apparently had picked up a rifle 
from behind the couch and was pointing the gun at his 
forehead when he made this statement (Tr. 39). Mrs. 
Mallory pushed the gun away from appellant's head (Tr. 
39). Appellant then said, “I’m going upstairs and kill 
myself before my wife.” (Tr. 39, 40). Mrs. Mallory 
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followed appellant up the steps and when she got to the 
head of the stairs she heard one shot and as she got to 
the bedroom door she heard a second shot and went into 
the room iTr. 40). Mrs. Mallory saw two bullet holes 
in her daughter’s forehead (Tr. 40). Mrs. Mallory was 
standing at the bedroom door about four steps from ap- 
pellant and saw appellant fire the second shot at her 
daughter (Tr. 40, 41). The deceased was watching tele- 
vision and lying on the flat of her stomach with her hands 
crossed underneath her chin at the foot of the bed (Tr. 
41. 42). Mrs. Mallory also testified that appellant had 
been drinking but he wasn’t drunk (Tr. 44) and that 
she saw appellant with Gloria, appellant’s girlfriend, 
several times after the killing (Tr. 47, 48). 


Wilbur Juhans 


Wilbur Juhans, a Government witness, testified to the 
following. He lived at 1637 L Street, N.E., a few houses 
down the block from the scene of the killing. Mr. Juhans 
worked for Rainbow Motors and worked with appellant 
and knew him for about two years (Tr. 59). He loaned 
his station wagon to appellant on January 9 about 7 p.m. 
so that he could move his clothes out of his house (Tr. 
60. 61). Mr. Juhans also stated that appellant had been 
at Juhans’ house for six hours prior to the alleged crime 
and that appellant was not drunk at the time he loaned 
the station wagon to appellant (Tr. 61). Appellant re- 
turned about an half hour later and had a rifle in his 
hand (Tr. 61). Appellant stated to Mr. Juhans he had 
killed his wife (Tr. 61). Appellant put the gun up to 
his head and said he was going to kill himself (Tr. 62). 
Appellant clicked the trigger three times, but the gun did 
not fire because it was jammed (Tr. 62, 73). Juhans 
took the gun away from appellant and pulled the trigger 
and the gun fired (Tr. 62, 63). The gun belonged to 
Juhans, and he had lent the gun to appellant a month 
prior to the shooting so that the appellant could go hunt- 
ing (Tr. 63, 64). Juhans further testified that appellant 
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was now married to Gloria Jean (his girlfriend at the 
time of the alleged crime) (Tr. 64). Juhans also stated 
that appellant seemed to be of sound mind during the two 
year period prior to the killing and that he seemed like 
a “regular fellow.” (Tr. 68). Appellant did nothing ab- 
normal during that two year period except to cry once 
(Tr. 68, 69). 


Dr. Maurice Platkin 


Dr. Maurice Platkin, Chief of Service of the maxi- 
mum security division (John Howard Division) at 
Saint Elizabeths, testified on behalf of the Govern- 
ment in rebuttal (Tr. 317). Dr. Platkin had testi- 
fied for both defendants and the Government in in- 
sanity cases (Tr. 319). Dr. Platkin stated that the 
appellant was sent to St. Elizabeths Hospital under Court 
order for a period not to exceed 60 days to determine 
whether he was competent to stand trial and whether he 
was suffering from a mental disease or defect on January 
9, 1966, at which time appellant was alleged to have shot 
his wife (Tr. 322). Platkin testified to the following. 
Appellant received a general physical examination at St. 
Elizabeths Hospital (Tr. 323) and while at the hospital, 
background information was compiled on him. The hos- 
pital found that appellant was a ward of the Board of 
Welfare of the District of Columbia; that he was under 
the supervision of that agency and the Board of Parole: 
and that he had been in the Army and received no treat- 
ment for mental illness while there (Tr. 324). The 
hospital received information from appellant directly, and 
he was observed while he was at the hospital for the 60 
day period (Tr. 324). Dr. Bevin of the St. Elizabeths 
staff, a resident, collected information about appellant’s 
background, environment and history (Tr. 324, 325). On 
May 18, 1966, a psychiatric staff conference was held 
with appellant being present along with two staff physi- 
cians (Drs. Economon and Hammond), Dr. Platkin, and 
Dr. Stammeyer, a psychologist. (Tr. 325). The confer- 
ence lasted for from one hour to an hour and one half 
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(Tr. 325). During the conference appellant was ques- 
tioned about the circumstances surrounding the alleged 
offense (Tr. 326). Dr. Platkin quoted a brief paragraph 
from the St. Elizabeths file concerning how appellant re- 
lated during the conference. It read: 


“Mr. Stewart comes to the interview quite willingly; 
he is neat and well groomed and alert, bright, fully 
and completely responsive to the interview situation 
with no trace of abnormality either in his manner of 
speech, his content or his behavior. He spoke freely 
and at length about various matters under discus- 
sion, and the conference was impressed with his 
frankness and sincerity.” (Tr. 327.) 


The staff conference unanimously (i.e., the three psychia- 
trists) reached the conclusion that appellant was not 
suffering from any mental disease or defect on January 
9, 1966, the time of the alleged crime (Tr. 328, 329). 
The basis of that conclusion rested on whatever the psy- 
chiatrists knew about appellant in terms of history, ob- 


servation, examination and information from other sources 
(Tr. 329, 330). The findings of the psychologist, Dr. 
Stammeyer. were before the medical staff conference when 
the decision was made (Tr. 329). Dr. Platkin said he 
found no indication of psychoneurotic depressive reaction 
in appellant (Tr. 332) and that appellant was not suffer- 
ing from 2 mental illness known as emotional unstable 
personality on January 9, 1966 (Tr. 335). Platkin stated 
that appellant flares up easily and has in the past from 
time to time gotten excited (Tr. 336). He also stated 
that alcohol weakens or dissolves away the normal inhibi- 
tions and will cause people to do things when they are 
drinking which they don’t do ordinarily (Tr. 336). Dr. 
Platkin stated that Dr. Bevin, a psychiatrist-in-training, 
did the main workup in appellant’s case (Tr. 343). Dr. 
Bevin did not attend the staff conference because she had 
numerous assignments, commitments, and responsibilities 
elsewhere (Tr. 349). The staff conference concluded that 
appellant showed some indications of emotional instability 
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but not to the degree justifying a diagnosis of mental 
illness (Tr. 350, 351). Appellant’s mother was sent sev- 
eral letters from the hospital trying to obtain a social 
history of appellant, but she never responded ( Tr. 355). 
The last letter was certified, and Mrs. Stewart had to 
sign for it, and she did (Tr. 355). Platkin stated that 
when an individual commits a (criminal) act and imme- 
diately realizes the gravity of it and what he has done, 
he may want to turn on himself and harm himself (Tr. 
357) but that a depressed individual doesn’t announce 
and give warning and tell you he is going to do something 
very dramatic like shooting himself (Tr. 359, 360). The 
depressed neurotic manages to do the job successfully 
(Tr. 360). Platkin also stated that St. Elizabeths wrote 
the Federal Bureau of Prisons trying to get other history 
on appellant but the prison did not respond (Tr. 364). 
On cross-examination, defense counsel Addison Bowman 
indicated that appellant had been diagnosed at the prison 
as having a mental disorder at Petersburg in 1963 (Tr. 
371) and had been receiving group therapy for six months 
(Tr. 873). Dr. Platkin stated that the mere fact that a 
person is in group therapy does not thereby imply that 
he is mentally ill (Tr. 374). Although Mr. Bowman in 
his motion for a pre-trial mental examination for appel- 
lant indicated that the defendant was examined by a 
psychologist who concluded that the defendant exhibited 
a personality trait disturbance, Bowman never presented 
any witnesses at trial concerning the Petersburg diag- 
nosis nor did he call Dr. Platkin on the telephone to pre- 
sent whatever he had in support of this diagnosis (Tr. 
388). 


Dr. Straty H. Economon 


The Government also called as a rebuttal witness, Dr. 
Straty H. Economon, a staff psychiatrist at St. Elizabeths 
Hospital in the John Howard Pavilion. (Tr. 407, 408). 
He testified that he had examined hundreds of persons 
for the presence or absence of mental illness or disease 
(Tr. 408, 409) and that he had testified for both sides 
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(prosecution and defense) depending upon whether or not 
he found the individual mentally ill or without mental 
disorder (Tr. 409). He stated the staff conference lasted 
for from one hour to an hour and one half, and he di- 
gested the St. Elizabeths workup or background informa- 
tion in appellant’s file (Tr. 411). Dr. Economon stated 
they had information from various sources outside the 
hospital plus the admission notes done in the hospital, 
the physical examination, laboratory studies, the psychi- 
atric case studies, and the psychiatric case summary done 
in the hospital (Tr. 411). The conference saw appellant 
for an hour and one half but the conference itself would 
last for two hours because the case was discussed before 
and after the patient was seen in the conference (Tr. 
412). It was Economon’s opinion that appellant was not 
suffering from any mental disease or defect on January 
9, 1966 (Tr. 412). All the psychiatrists at the staff con- 
ference were unanimous in finding appellant without 
mental disorder (Tr. 412). He also stated that the prov- 
ince of diagnosis rests with the psychiatrists (Tr. 413, 
414). The psychologist does not render a diagnosis ( Tr. 
414), and his job is to perform various psychological 
tests. determine the individual’s intelligence and give a 
personality profile of the individual (Tr. 414). Dr. Econ- 
omon concluded that appellant did not display any mental 
defect, i.e., something organically wrong with his nervous 
system (Tr. 415, 416). Economon also stated that appel- 
lant was not suffering from a mental disease such as a 
psychosis since he was not out of touch with reality, or 
hearing voices talking to him, or seeing visions that no 
one else could see, or completely out of touch with what 
is happening in the world (Tr. 416). He also stated that 
people get depressed and have suicidal thoughts, yet need 
not necessarily be mentally ill (Tr. 417, 418). Dr. Econ- 
omon said that the staff did not see any personality dis- 
orders in appellant which went beyond the bounds of 
normalcy (Tr. 422) and stated that: 
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“He is a poorly adjusted individual. He is superfi- 
cial, and he is rather naive, and he doesn’t really 
know what is expected of him in life.” 


“He makes efforts to conform... is unstable but 
there is not enough there... for me to say personally 
and indeed the others to call him mentally ill.” (Tr. 
422). 


Dr. Economon described appellant as “quite a charming 
person,” and said, “When he has goals in mind and he 
is motivated, he does very well, but only when he wants 
to or gets what he wants, and an ill person couldn’t get 
a goal in mind.” (Tr. 422, 423). In reaching his conclu- 
sions, Dr. Economon relied on the entire file or record 
that had been developed prior to the staff conference (Tr. 
436). He also stated that there was at least a hundred 
hours workup contained in the folder from different places 
by different people, and this information is pre-digested 
by the staff conference members (Tr. 438, 439). Economon 
stated that the appellant was observed by psychiatrically 
trained personnel in a psychiatric hospital for 24 hours 
a day for 60 days. Appellant was under constant sur- 
veillance and observation, and the ward record indicated 
nursing assistants’ notes, nurses’ notes and doctors’ notes 
(Tr. 441). Dr. Economon also stated that a certified 
letter was sent to appellant’s mother, Mrs. Stewart. and 
signed for by her in an effort to get a social history from 
her (Tr. 459, 460). The hospital was unable to reach 
Mrs. Stewart by telephone because she did not have one, 
and Mrs. Helen Hamilton, a social worker, stated in a 
St. Elizabeths report that unless she was able to find Mrs. 
Stewart at home by chance, it seems she would not be 
able to secure a social history (Tr. 460). Dr. Economon 
also said that the Federal penal institution at St. Peters- 
burg was contacted about the file on appellant but that 
it did not respond (Tr. 463). Dr. Economon knew about 
an alleged diagnosis by a psychologist at the Federal 
prison who concluded that appellant exhibited a personal- 
ity trait disturbance with a passiveaggressive type, and 
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the psychologist recommended appellant receive individual 
psychotherapy. However, there was no indication that ap- 
pellant was hospitalized or found to be mentally ill (Tr. 
464). The defense attorney apparently had the file from 
the Federal Prison with him in the court while cross- 
examining Dr. Economon, but never introduced it into 
evidence | Tr. 465. 466). Dr. Economon stated that ap- 
pellant seemed to have a very good memory of what had 
occurred at the time of the alleged crime. (Tr. 468). 
After the noon recess and out of the presence of the 
jury, defense attorney Addison Bowman told the court 
that Dr. Economon was talking to a number of jurors 
during the noon recess near an elevator. Judge John 
Lewis Smith, Jr. asked Mr. Bowman whether he wanted 
to talk to the doctor and the jurors, or just the doctor. 
Bowman said he would like to talk to Dr. Economon first 
(Tr. 477). Dr. Economon testified out of the presence of 
the jury that he had not discussed anything pertaining 
to the case with the jurors. (Tr. 481). He stated that 
he apparently was on the public elevator with several 
jurors and when he got off several jurors made comments 
to him about buying a lawn mower and buying a house 
with a lawn (Tr. 482). Economon made some statement 
to the effect that one should not buy a home with a terrace 
because you can slip (Tr. 482). During the course of 
his prior testimony in court, Dr. Economon had made a 
statement about his having cut his leg with his lawn 
mower and being hospitalized for nearly a month (Tr. 
418). Economon stated that his conversation with the 
jurors never got to the lawn mower incident (Tr. 483). 
Defense attorney Bowman indicated that he was satisfied 
with Economon’s version of what occurred between him 
and the jurors (Tr. 483). The Court was also satisfied 
that nothing transpired that was objectionable (Tr. 484). 


Robert Lee Harrison 


Robert Lee Harrison was called by the defense and 
testified that he worked at Rainbow Motor Sales with 
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appellant and that he knew him for approximately two 
years prior to the shooting (Tr. 78, 79, 83). He testified 
that he was at Wilbur Juhans’ house on January 9, at 
about 7:30 p.m., when appellant came in and said he had 
shot his wife (Tr. 79, 80). Harrison said that appellant 
had a rifle in his hands and that Juhans took the rifle 
away from him (Tr. 81). Harrison testified that appel- 
lant was not in his right mind at the time he came into 
Juhans’ house (Tr. 81) and that appellant had never 
acted that way before (Tr. 81, 82). Harrison further 
testified that during the two year period at Rainbow 
Motors where Harrison saw appellant every day, appel- 
lant seemed like a “normal guy.” (Tr. 85). 


Dr. Eugene C. Stammeyer 


Dr. Eugene C. Stammeyer, a clinical psychologist at St. 
Elizabeths Hospital, testified for the defense. Dr. Stam- 
meyer examined appellant on several occasions while ap- 
pellant was at St. Elizabeths for a mental examination. 
He testified that the overall finding of a staff conference 
(at which three psychiatrists attended) on May 18, 1966 
was that appellant was without mental disorder (Tr. 93). 
Dr. Stammeyer spent approximately six hours with ap- 
pellant (Tr. 93) and also attended the staff conference 
which lasted approximately an hour (Tr. 94). Dr. Stam- 
meyer gave appellant seven standardized psychological 
examinations which, during the course of his testimony, 
he explained in great detail. Stammeyer concluded that 
appellant was suffering from an emotionally unstable per- 
sonality disturbance (Tr. 99). Appellant attained a 93 
overall I.Q. in the intelligence test, within the average 
range of intelligence of 90 to 110 (Tr. 100). 

Dr. Stammeyer testified that appellant’s acts at the 
time of the crime were the product of his mental illness 
(Tr. 112, 118). On cross-examination, Dr. Stammeyer 
testified that Dr. Platkin, Dr. Hammond and Dr. Econo- 
mon, all psychiatrists at St. Elizabeths Hospital, attended 
the staff conference of May 18, 1966, and that of the 
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four people who participated in the staff conference, Dr. 
Stammeyer (a psychologist) was the only one who found 
appellant to have a mental disorder (Tr. 116). The con- 
ference members were aware of Dr. Stammeyer’s findings 
and test results before they rendered their opinion as to 
appellant’s sanity (Tr. 116, 117). Stammeyer also testi- 
fied that at the staff conference the doctors had the file 
compiled during appellant’s stay at the hospital, his social 
history and the results of the tests that were given, and 
that the basis upon which their final conclusion rested 
was on appellant’s entire stay at the hospital (Tr. 117). 
Stammeyer had testified in the District Court about 30 
to 40 times and that he has testified for the defense 90% 
of the time (Tr. 117, 118). On cross-examination, the 
prosecutor asked Dr. Stammeyer whether he was familiar 
with the book entitled “Modern Clinical Psychiatry by 
Professors Noyes and Kolb” and whether he recognized 
this text as an authoritative work in his field to which 
Dr. Stammeyer replied, “Yes.” Stammeyer agreed with 
the quotation from the book at pages 132 and 133 to the 
effect that the psychological tests alone administered by 
Dr. Stammeyer “are not diagnostic procedures and they 
do not form the basis for a formulation of the personality 
structure and its psychogenesis.” (Tr. 121, 122). Stam- 
meyer also agreed with a statement on page 133 of the 
same book that “alone (without psychiatric history and 
psychiatric interview) the psychological test is not an 
adequate diagnostic tool” and that he rendered his opinion 
basically on the psychological tests (Tr. 122, 123). He 
also testified that appellant had no physiological brain 
damage impairment (Tr. 123). 

Dr. Stammeyer based his diagnosis of an emotionally 
unstable personality on appellant’s fluctuating attitudes 
towards his wife, i.e., a clinging, craving need on one 
hand and a hostile destructive resentment on the other 
hand (Tr. 130, 131). Dr. Stammeyer stated that these 
components exist in the so-called normal individual also 
(Tr. 131). Stammeyer also based his opinion of appellant 
on his general poor ability to conceptualize ideas into 
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words and to communicate with other people at a verbal 
level (Tr. 133). Stammeyer testified that appellant had 
no auditory (hearing) hallucinations (Tr. 139). Appel- 
lant also did not have any perceptual hallucinations (see- 
ing things that weren’t there) (Tr. 1389). He further 
testified that appellant knew what he was charged with, 
and his I.Q. of 93 was in the range of normal (Tr. 140, 
141) and that a man’s ability to spell depends on his 
education. Appellant only completed the eighth grade (Tr. 
142). Stammeyer also testified that appellant was never 
hospitalized for mental illness before (Tr. 151). Appel- 
lant did quite well on the memory test, was a person of 
better than average abilities (Tr. 171), and was in pretty 
good contact with his environment (Tr. 173). Stammeyer 
further stated that appellant knew generally who he was 
when he killed his wife and that he knew generally that 
he was killing his wife (Tr. 214). 


Ronald Snyder 


Ronald Snyder testified on behalf of the appellant. He 
managed Rainbow Motors and knew appellant for one 
year (Tr. 224, 225, 230). Appellant worked for Snyder 
taking care of cars (Tr. 225). Snyder testified that ap- 
pellant started drinking about December 24 right up to 
January 8 (the day before the alleged crime) and that 
appellant was drunk for that period (Tr. 227). Snyder 
also testified that prior to December 24, 1965, appellant 
was “just a real mind mannered man, a pleasant person” 
(Tr. 226, 227), “was all right” (Tr. 227), “was the type 
of person who you could talk to,” and was “just a jovial 
happy person.” (Tr. 228). He saw appellant almost daily 
(six days a week) (Tr. 230), that prior to December 
24, 1965, appellant seemed to be of sound mind (Tr. 233), 
and that appellant was “on a drunk” from December 24 
up until the day before the shooting (Tr. 234). 
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Mrs. Louise Stewart 


Louise Stewart, appellant’s mother, testified on his be- 
half. Mrs. Stewart testified that on January &, she con- 
cluded that Walter was sick and needed help (Tr. 241). 
She also testified that when he was growing up he was 
a normal child and that when he got married he was a 
normal person (Tr. 244). In the two year period prior to 
the shooting Mrs. Stewart testified appellant still ap- 
peared to be a normal person (Tr. 246). During the two 
year period prior to the alleged crime, he developed a 
temper, was a little more restless and a little touchier 
(Tr. 247, 248). She also testified that subsequent to the 
alleged crime, appellant married Gloria while on bond 
on the murder charge (Tr. 242, 243). 


Dr. Richard H. Kastner 


Dr. Richard H. Kastner, a psychiatrist employed by 
the appellant and engaged by the Legal Aid Agency, ex- 
amined him prior to trial, and testified on his behalf. Dr. 
Kastner examined the psychiatric case study prepared by 
St. Elizabeths Hospital and used Dr. Stammeyer’s psycho- 
logical reports. Dr. Kastner, after examining appellant, 
was of the opinion that he was suffering from a depres- 
sive reaction on Jan. 9, 1966, the day of the alleged crime 
(Tr. 261). Dr. Kastner stated that appellant had many 
of the characteristics of the criminal in that he had a 
criminal record (Tr. 263). Dr. Kastner testified that 
appellant was having severe bouts of depression, felt that 
his wife was taunting him and got into some emotional 
rows with her (Tr. 266, 267). Kastner examined appel- 
lant for approximately two and one half sessions or about 
two and one half hours of interview (Tr. 270, 271). Un- 
der cross-examination, Dr. Kastner admitted that he was 
not a diplomate of the American Board of Psychiatry and 
Neurology (Tr. 274). Dr. Kastner testified that appellant 
“wasn’t hallucinating or... under the influence of any 
form of delusions or... you didn’t feel he was depressed 
enough to be psychotic.” (Tr. 275). Kastner also ad- 
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mitted that normal people at time become depressed (Tr. 
275). Kastner even disagreed with Dr. Stammeyer’s diag- 
nosis of appellant as an emotionally unstable person (Tr. 
277). Kastner stated that appellant had feelings of worth- 
lessness, feelings of slowing of his activities, of being 
unable to be motivated and feeling down in the dumps 
(being depressed) (Tr. 278) and admitted that normal 
people also have these characteristics (Tr. 278, 279). Dr. 
Kastner did not speak to appellant’s mother to get a back- 
ground history from her, nor did he speak to any of ap- 
pellant’s relatives (Tr. 283), nor did he make a physical 
examination of appellant (Tr. 285). Kastner also stated 
that most of the information gotten about appellant’s his- 
tory was well evaluated by St. Elizabeths and “They did 
an excellent job of looking at the history from their point 
of view.” (Tr. 285). Appellant never tried to commit sui- 
cide during the ten years of marriage prior to the alleged 
crime. (Tr. 286). Dr. Kastner further testified that the 
depression that appellant had in Kastner’s office could 


possibly have been the product of appellant seeing his 
wife shot to death by his own hand and then observing 
her brains about the room (Tr. 295, 296), and that the 
depression Kastner observed was the possible post crimi- 
nal reaction to the crime (Tr. 296). 


STATUTE INVOLVED 


22 D. C. Code Section 2403 provides: 
Whoever with malice aforethought kills another .. . 
is guilty of murder in the second degree. 


SUMMARY OF ARGUMENT 


I 


The jury, not the trial judge, was the proper arbiter 
of the conflicting expert and lay opinion evidence relating 
to appellant’s defense of insanity. 
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II 


The evidence in the case did not support the judge 
giving a manslaughter instruction to the jury, and fur- 
ther. it is a well established principle in the District of 
Columbia that it is not error for the trial judge to fail 
to give an instruction on “qdiminished responsibility” in 
murder cases where the defense of insanity is raised. 


Il 


The Trial Court did not err in failing to declare a mis- 
trial when a psychiatrist testifying on behalf of the Gov- 
ernment communicated with several jurors during a noon 
recess where defense counsel and the trial judge were 
satisfied that there was no prejudice to appeliant. 


ARGUMENT 


I. The jury, not the trial judge, was the proper arbiter 
of the conflicting expert and lay opinion evidence re- 
lating to appellant’s defense of insanity. 


(Tr. 93, 99, 261, 328, 329, 413) 


A judgment of acquittal by reason of insanity is ap- 
propriate only when a jury verdict of guilty would clearly 
violate the law or the facts. Washington v. United States, 
No. 20.232, decided on December 13, 1967. This Court 
has always been reluctant to order judgments of acquittal. 
Washington v. United States, supra,’ King v. United 
States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967) ; 
Hawkins v. United States, 114 U.S. App. D.C. 44, 310 
F.2d 849 (1962). 


The present case was tried prior to this Court’s decision in 
Washington Vv. United States, supra, in which the conviction was 
affirmed. There was substantially more detailed evidence as to 
appellant’s sanity in the instant case than in Washington. In the 
present case, significant underlying historical evidence was pre- 
sented concerning appellant’s background and how this background 
led to the conclusions of the psychiatrists. Appellant's psychologist 
supplied a detailed explanation of the psychological tests given. 


17 


At the trial there was conflicting testimony as to ap- 
pellant’s sanity at the time of the alleged crime. Dr. 
Maurice Platkin and Dr. Straty H. Economon, two psy- 
chiatrists at St. Elizabeths, testified in rebuttal for the 
Government that appellant’s alleged crime was not a prod- 
uct of a mental disease or defect.* Wilbur Juhans also 
testified for the Government as to appellant’s sanity. Dr. 
Eugene C. Stammeyer, a psychologist at St. Elizabeths 
hospital, and Dr. Richard H. Kastner, a psychiatrist em- 
ployed by appellant, both testified that the alleged crime 
was a product of a mental illness.* Several lay witnesses 
also testified for the appellant.‘ However. the lay testi- 
mony could be interpreted to be as favorable for the pros- 
ecution as for the defense. This was a case in which the 
issue of appellant’s insanity clearly should have been sub- 
mitted to the jury. Appellant’s contention that it was 
error for the trial judge not to grant a motion for a 
judgment of acquittal is without merit. 


Il. The evidence in the case did not support the judge 
giving a manslaughter instruction to the jury, and 
further, it is a well established principle in the District 
of Columbia that it is not error for the trial judge to 
fail to give an instruction on “diminished responsi- 
bility” in murder cases where the defense of insanity is 
raised. 


(Tr. 35, 39-42, 44, 61, 494.) 


If there be “any evidence” fairly tending to bear upon 
the issue of manslaughter, it is the province of the jury 


? These two psychiatrists and another psychiatrist. Dr. Hammond 
(who did not testify at the trial), agreed unanimously to this 
conclusion at a psychiatric staff conference held on May 18, 1966 at 
St. Elizabeths Hospital where appellant had been sent for a pre- 
trial mental examination (Tr. 93, 328, 329, 415). 


“Dr, Stammeyer testified that appellant was suffering from an 
emotionally unstable personality disturbance (Tr. 99). Dr. Kastner 
testified that appellant was suffering from a depressive reaction 
(Tr. 261), and thus disagreed with Dr, Stammeyer as to the type 
of illness, 


*They included Robert Lee Harrison, Ronald Snyder and appel- 
lant’s mother, Mrs. Louise Stewart. 
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to determine from all the evidence what the condition of 
the mind was, and to say whether the crime was murder 
or manslaughter. Kinard v. United States, 68 App. D.C. 
250, 253. 96 F.2d 522. 525 (1938); Stevenson v. United 
States, 162 U.S. 313, 323 (1896); Cf. Goodall v. United 
States. 86 U.S. App. D.C. 148, 180 F.2d 397 (1950), 
cert. denied, 339 U.S. 987 (1950). 

There was no evidence whatsoever presented at the trial 
that would support the Court giving a manslaughter in- 
struction to the jury. 

Manslaughter is the unlawful killing of a human being 
without malice aforethought and is committed when a 
human being is killed unlawfully in the sudden heat of 
passion caused by adequate provocation. United States v. 
Edmonds, 63 F. Supp. 968 (D. C. Cir. 1946). 

Mrs. Mozelle Mallory, an eyewitness to the alleged 
crime and mother of the deceased, testified that on Janu- 
ary 9, 1966, she saw appellant in the house about 7:15 
in the evening (Tr. 35). His wife, the deceased, was 
upstairs lying flat on her stomach on the bed looking at 
television with her hands crossed underneath her chin 
(Tr. 41, 42). Appellant, after threatening to kill himself, 
went upstairs and shot his wife twice in the head with 
a rifle (Tr. 39-41). There is nothing in the record to 
indicate appellant that day argued with the deceased, or 
was provoked or threatened by her, or that she even had 
a conversation with appellant. 

Mrs. Mallory testified that appellant had been drinking 
but was not drunk (Tr. 44). Mr. Juhans testified that 
appellant had been at Juhans’ house for six hours prior 
to the time of the alleged crime and that appellant was 
not drunk at that time (Tr. 61). 

Thus, appellant was neither provoked by the deceased 
nor was appellant drunk at the time of the alleged crime. 
The Trial Judge, John Lewis Smith, Jr., found no basis 
in the case for a manslaughter instruction (Tr. 494). 
Clearly, there were no factual circumstances to support a 
manslaughter instruction. 
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Assuming arguendo that the evidence adduced at trial 
supported a manslaughter instruction, appellant claims 
that the Trial Court erred in refusing to give an instru- 
tion on manslaughter although the evidence may not have 
shown appellant was insane at the time of the alleged 
crime, but that the jury should have been permitted to 
weigh the evidence of appellant’s mental deficiencies in 
reducing the alleged crime from murder in the second 
degree to manslaughter. This is the so-called theory of 
“diminished responsibility.” 

It has long been the law in the District of Columbia 
that it is proper for a court to refuse a defendant an 
instruction on a lesser included offense on the theory of 
“diminished responsibilty.” Fisher v. United States, 328 
U.S. 463 (1946) and cases cited therein. The Court said 
at p. 476: 


For this Court to force the District of Columbia to 
adopt such a requirement for criminal trials would 
involve a fundamental change in the common law the- 
ory of responsibility. ... Such a radical departure 
from common law concepts is more properly a subject 
for the exercise of legislative power or at least for 
the discretion of the courts of the District. The ad- 
ministration of criminal law in matters not affected 
by constitutional limitations or a general federal law 
is a matter peculiarly of local concern.... This 
Court has in a less important matter undertaken to 
adjust by decision an outmoded rule of the common 
law to modern conditions. But when that step was 
taken, it was declared that ‘experience has clearly 
demonstrated the fallacy or unwisdom of the old 
rule.’ ... 

Matters relating to law enforcement in the District 
are entrusted to the courts of the District. Our pol- 
icy is not to interfere with the local rules of law 
which they fashion, save in exceptional situations 
where egregious error has been committed. 

Where the choice of the Court of Appeals of the 
District of Columbia in local matters between con- 
flicting legal conclusions seem nicely balanced, we do 
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not interfere.... The policy of deferring to the Dis- 
trict’s courts on local law matters is reinforced here 
by the fact that the local law now challenged is long 
established and deeply rooted in the District. (Cita- 
tions omitted.) 


In Stewart v. United States, 107 USS. App. D.C. 159, 
275 F.2d 617 (1960), rev'd on other grounds, 366 U.S. 1 
11961), the Court affirmed the theory espoused in the 
Fisher case in an en banc hearing. The Court stated 107 
U.S. App. D.C. at 166, 275 F.2d at 624: 


The problem of classifying, assessing and analyz- 
ing the results of the application of modern psychia- 
try to administration of criminal law as it relates to 
gradations of punishment according to the relative in- 
telligence of the defendant is beyond the competence 
of the judiciary. Courts are neither trained nor 
equipped for this delicate and important task. The 
basic framework for sentences of punishment must 
be established by the legislative branch. Indeed, one 
can hardly conceive of a process less suited to formu- 
lating general rules in this sensitive area, than an 
adversary proceeding. That must be done by long 
range studies by competent public and quasi-public 
entities and by legislative committees with trained 
staffs aided by objective technical and scientific wit- 
nesses who can deal with all aspects of the problem, 
not confined as we are to the facts of an individual 
case. In this process legislative committees can call 
upon the best scientific resources of the country with- 
out limit... .” 


Thus in the view of this Court’s en banc holding that 
a change in the present policy of the courts to refuse an 
instruction on “diminished responsibility” is best left to 
the legislature, the request for a manslaughter instruction 
in this case was properly denied. 
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Ill. The Trial Court did not err in failing to declare a mis- 
trial when a psychiatrist testifying on behalf of the 
Government communicated with several jurors during 
a noon recess where defense counsel and the trial 
judge were satisfied that there was no prejudice to 
appellant. 


(Tr. 372, 378, 477, 481, 483, 494) 


Where there is no showing that a conversation between 
a Government witness and jurors is prejudicial to appel- 
lant’s case, it is not error for the trial judge to refuse to 
declare a mistrial. Cf. De Corte v. New York Central 
Railroad Co., 377 Mich. 317, 140 N.W. 2d 479 (1966). 

It was called to the attention of the trial judge that 
the Government witness, Dr. Straty H. Economon, a psy- 
chiatrist at St. Elizabeths, had spoken to several jurors at 
the noon recess during the course of the trial. Dr. Econo- 
mon was examined by the judge and defense attorney, 
Addison Bowman, out of the presence of the jury.° Dr. 
Economon testified that he had not discussed anything 
pertaining to the case with the jurors (Tr. 481). Defense 
attorney Bowman, who has an excellent reputation as 2 
criminal defense lawyer (Tr. 372, 373), was satisfied with 
Dr. Economon’s version of what had occurred between him 
and the jurors (Tr. 483). The Court also was satisfied 
that nothing objectionable had transpired (Tr. 494). 

In view of the fact that the defense attorney and the 
judge were satisfied that nothing prejudicial to appellant 
had occurred, there was no error in not declaring a mis- 
trial. 


5 Judge John Lewis Smith, Jr., asked Mr. Bowman whether he 
wanted to examine Dr. Economon and the jurors or just the doctor. 
Bowman said he would like to talk to Dr. Economon first (Tr. 477). 
After the doctor satisfactorily explained what had occurred, the 
jurors were never called. 


22 


CONCLUSION 


WHEREFORE, appellee respectfully submits that 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 


LAWRENCE S. MARGOLIS, 
Special Assistant 
Jnited States Attorney. 
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UNITED STATES OF AMERICA, APPELLEE 


REPLY BRIEF FOR APPELLANT 


In light of the presentation set forth in thé Brief 
of the Appellee, the Appellant desires to make some observations 
about the three principal legal issues presented, each of which 


will-be discussed in turn. 


The Insanity Question 


The trial judge properly admitted evidence and tes- 


timony offered by the Appellant as a part of the defense of 


= 


insanity. The Appellant recognizes that normally, conflict in 
evidence and testimony raised by the defense of insanity is 
properly resolved by the jury- The jury, may of course, con- 
sider expert testimony adduced during the course of trial. A 
quotation from the ‘McDonald case, cited by the Appellee, is ap- 


propriate here: 


"What psychiatrists may consider ‘a mental 
@isease or defect" for clinical purposes, 
where their concern is treatment, may or 
not be the same for the jury's purpose in 
determining criminal responsibility. Con- 
sequently, for that purpose, the jury should 
be told that a mental disease or defect in- 
cludes any abnormal condition of the mind 
which substantially affects mental or emo- 
tional processes and substantially impairs 
behavioral controls. Thus the jury would 
consider testimony concerning the develop- 
ment, adaptation and functioning of these 


processes and controls. 


McDonald v. United States, 114 U.S. App. p. c.,. 124, 312 F.2d 


847, 851 {1962}, emphasis supplied. 


In its decision in McDonald, supra, this Court did not 


repudiate or undercut the import of its decision in the case of 
carter v. United States, 102 U-S App., D. C. 227, 252, F.2a 

608 (1957). In Carter, the Court, at 102 U. S. App. D. Cc. 237, 
made the following statement concerning the character of expert 


testimony necessary to assist the jury in making a meaningful 


. 


determination of mental responsibility: 


"Mental disease means mental illness. Mental 
illnesses are of many sorts and have many 
characteristics. They, like physical illnesses, 
are the subject matter of medical science. They 
differ widely in origin, in characteristics,| and 
in their effects on a person's mental processes, 
his abilities, and his behavior. To make a rea- 
sonable inference concerning the relationship 
between a disease and a certain act, the trier 
of the facts must be informed with some parti- 
cularity. This must be done by testimony.. Un- 
explained medical labels - schizophrenia, para- 
noia, psychosis, neurosis, psychopathy - are not 
enough. Description and explanation of the lori- 
gin, development, and manifestations of the | 
alleged disease are the chief functions of the 
expert witness. The chief value of an expert's 
testimony in this field, as in all other fields, 
rests upon the material from which his opinion 

is fashioned and the reasoning by which he pro- 
gresses from his material to his conclusion; in 
the explanation of the disease and its dynamics, 
that is, how it occurred, developed, and effected 
the mental and emotional processes of the de- 
fendant; it aces not lie in his mere expression 
of conclusion. 


In the case of Hawkins v. United States, 114 U.S. App. 


D.C. 44, 310 F.2d 849 (1962), which is relied upon by | the Appellee, 


this Court expressed its concern about the proper use/and evalua- 


tion of expert psychiatric testimony where ultimate questions 


involving criminal responsibility were involved: 


"psychiatrists' opinions on ultimate questions 
reserved for the jury may not be particularly 
helpful. Psychiatric testimony should be 
directed towards explaining what the expert . 
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has observed about the defendant's mental 
condition: for example, about his symptons, 
characteristics, behavior, and history; and 
towards indicating, if the psychiatrist is 
in a position to do so, the effect of the 
observed condition upon the development, 
a@aptation, and functioning of the defen- 
dant’s mental or emotional processes and 
his behavior controls." 


Hawkins, supra, 114 U.S. App. D.c 44, 46-47. There should be no 
question but that Appellant recognizes the doctrine of the cases 
relied upon by the Appellee. Appellant has asserted, rely- 


ing upon the case of Isaac v- United States, cited in Appellant's 


Brief, that under proper circumstances, the judge may direct a 


verdict of not guilty by insanity. Appellant has made this as- 
sertion with full cognizance of the holdings of this Court in 
the McDonald case, supra, the Hawkins case, supra, and King v. 
United States, 125 U.S. App. D. C. 318, 372 F.2d 383 (1967). 
However, those cases, fairly read, can stand only for the pro- 
position that this Court is chary of directed verdicts by 
reason of insanity. In fact, the King case is concerned in 
great degree with whether testimony offered on the insanity 
issue is of such a nature as to impede the jury from providing 
the kind of consideration of the merits of the insanity issue 
to which the Appellant is entitled here. (See King, supra, at 
332). More recently, in the case of Thomas H. Washington, Jr., 


v. United States, No. 20,232, Slip Opinion dated December 13, 


572 


1967, this Court became deeply troubled by the persistent use of 


labels and paucity of meaningful information available to the 
jury in making a determination of criminal acini: The 
facts in this case conclusively indicate that the expert wit- 

| 
nesses presented by the government had no more than cursory 
acquaintance with the Appellant, that they did not have the 
benefit of observation of the Appellant over any igpfecisbie 
length of time, nor was there much to base a conclusion of 
sanity other than an interview of three-quarters of one hour 
in which there was participation by at least four doctors of 
Saint Elizabeth's Hospital. ‘This Court has held that the basic 
tool of psychiatric study remains the personal interview, which 
requires rapport between the interviewer and his subject, and 
that more than three or four hours are necessary to assemble 
a proper picture of aman. See Rollerson v. United states, 
119 U.S. App. D. Cc. 405, 343 F.2d 274 (1965). The redoua 

| 
clearly shows that the psychiatrists had not availed them- 
selves of the opportunity to make any determination of the 
development, adaptation, and functioning of mental processes 
and control as required by the McDonald case. Since the jury 
could not make a proper consideration of the merits of the 


Appellant's insanity defense, by reason of the character of 
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testimony presented by the Government, a verdict of not guilty 
by reason of insanity should have been directed by the trial 


judge. 


The Pailure To Give 
Manslaughter Instruction 


In the case under consideration, the presentation of 


the Appellee is significant for its failure to address itself to 


the merits of the position espoused by the Appellant on the 


seconé aspect of this appeal, namely, that the trial court 
should have instructed the jury that it could consider whether 


the Appellant was guilty of the lesser included offense of man- 


slaughter. 


The Appellee erroneously reasons that the manslaughter 
instruction should not have been given because no evidence sup- 
ported such a charge. This assertion ignores the holding of 
this Court in the case of Young v. United States, 114 U. S. App. 
D. C. 92, 309 P.2d 662 (1962). As stated in Appellant's Brief, 
this Court has heid in young that however impossible, unreliable, 
Or incredible, only the jury has the right to make an evaluation 
of testimony offered in support of a defendant's case. The Ap- 
pellant in Young held a man while another went through his 
pockets; Be claimed that they were merely searching for wea- 


-pons. He was charged with assault with intent to rob but the 


the Trial Court refused an instruction on simple assault. This 
Court reversed, holding that the Trial Court's refusal to give 
an instruction on a lesser included offense was not ace 
ranted. The case of Bishop v. United States, 71 U.S. App. D.c. 
132, 107 F.2d 297 (1939) is also worthy of eonatderetion here. 
In that case, the Appellant had dragged his wife by the hair of 
_the head for 30 to 45 feet and had beaten her to death with a 
hammer, which facts were testified to by eye witnesses. The 


jury was properly given an instruction on manslaughter. 


In Falls v. United, 116 U.S. App. D.c. 149 (1963), 


the following is appropriate to consider to what extent the 
courts must go as a matter of law to be assured that the jury 
is not deprived of the critical opportunity to make a factual 
assessment as to whether a defendant might be convicted ofa 
lesser included offense. In Falls, supra, at 149, the follow- 
ing facts warranted the giving to the jury of an instruction 
on a lesser included offense of manslaughter: 

"The evidence offered by the Government, and 

obviously accepted by the jury, was that the 

victim, a young girl 18 years of age, together 

with a friend of hers, went to a restaurant in 

the District of Columbia. After the closing 

of the restaurant she stood with a girlfriend 


on a corner for a short time, talking to sev- 
eral members of the band which had been playing 


in the restaurant. Appellant approached the 

Gecedent and struck her in the face with his 

fists. He told her to come to where he was, 

and on her refusal, chased her down the street. 

After catching her, he again struck as she lay 

over an iron fence." 
The evidence in this case shows that the Appellant had had a 
turbulent marriage, characterized by the marital infidelity of 
his wife, the deceased, and had, not long before the death of 


the @eceased, had an altercation with the deceased during which 


the deceased tried to stab him with a paring knife; during this 


altercation, a dog, part Spitz, and part German Police, lunged 


at the accused. Under the circumstances, the jury should have 
ha@ an opportunity to consider whether there was sufficient 
provocation to warrant the return of a verdict that the Ap- 
pellant was guilty of the lesser included offense of man- 
slaughter. See Edmonds v. United States, 63 F. Supp. 968, 
970. As this Court long ago held in the case of Kinard v. 
United States, 68 App. D. C. 250, 96 F.2d 522 (1938), it is 
not the duty of the court to weigh evidence and determine 

‘ whether the defendant was guilty of murder or manslaughter but 
_merely to determine the preliminary question of law - whether 
there was such an absence of evidence of manslaughter as to 
require that the jury not have an opportunity to consider the 


question of manslaughter at all. See, in this connection 
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stevenson v. United States, 162 U.S. 314, 40 L. Ed. 980 (1896); 
a 
Runnels v. United States, 138 F.2d 346 (9th Cir., 1943). 


The case of Stevenson v. United States, 162 U.S. 322 
(1896) holds that if an issue as to manslaughter is raised by 
evidence, it cannot be taken from the jury because of evidence 
of a different kind. This would suggest that even if there is 
no legal insanity, and if the Court refuses to siege the di- 


minished responsibility test discussed. elsewhere, a case can 


still be made if any evidence at all tends to suggest a pos- 
sibility of manslaughter. -Some extensive quotation from the 


Stevenson case is appropriate (162 U.S. 313-314): 
| 
"A judge may be entirely satisfied from 
the whole evidence in the case that the 
person doing the killing was acuated by 
malice; that he was in any such passion 
as to lower the grade of the crime from 
murder to manslaughter by reason of any 


It may be arguable that provocation is not an’ essential ele- 
ment to show lack of malice. Several cases which dealt with 
the distinction between second degree murder and manslaughter 
indicate that manslaughter is unlawful homicide without ma- 
lice; there is no specific indication that provocation is an 
essential prerequisite before the jury may return a verdict 
of manslaughter. Hansborough v. United States, 113 U.S. App. 
D.C., 308 F.2d 345 (1962); Fryer v. United States, 93 U.S. 
App. D.cC., 207 F.2d 134 (1953); United States) v. Hamilton, 
182 F. Supp. 548 (1960); Wallace v. Utah, 162 U. S. 466 
(1895). : | 
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absence of malice; and yet if there be 
any evidence fairly tending to bear upon 
the issue of manslaughter, it is the pro- 
vence of the jury to Getermine from all 
the evidence what the condition of mind 
was and say whether the crime was murder 
or manslaughter. 


“The evidence as to manslaughter need not 
be uncontradicted or in any way conclusive 
upon the question. So long as there is 
some evidence upon the subject, the proper 
way to be given it is for the jury to de- 
termine. If there were any evidence which 
tended to show such a state of facts as 
might bring the crime within the crime of 
manslaughter, it then became a proper ques- 
tion for the jury to say whether the evi- 
dence were true and whether it showed the 
crime were manslaughter instead of murder." 


With respect to Appellant's contention that the doc- 
trine of "diminished responsibility” ought to be adopted in this 
jurisdiction, the response of the Appellee is, simply stated, not 
addressed to the thrust of Appellant's presentation. A fair 
reading of the Stewart case relied upon by Appellee clearly indi- 
cates that the Court was at that time reluctant to adopt the 
a@octrine of diminished responsibility to this jurisdiction until 
a meaningful experience pattern evolved under the standard of 


criminal responsibility which had recently been enunciated 


by the Court in the case of Durham v. United States. Appellant's 
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Brief has set forth compelling reasons for re-examination of 
this policy. Appellant would further invite the attention 


of this Court to the cases of People v. Conley, 411 P.fa 911 
(1966); People v- Wells, 202 p.2a 53 (1949); and people Vv. 


Gorshen, 336 P.2d 492 (1959). Where a particular ames state 


is an essential element of a crime, that specific mented state 
must be proven beyond a reasonable doubt. A defendant charged 
with a crime is presumed to be innocent and is entitled to de- 


fend against this charge in its entirety, not nearly as to 


some of its elements, but as to each and all of its elements. 
It is well established that there are several states of mind 


other than insanity which render a person incapable of commit— 
ting crimes in the commission of an overt act. Malice is a 

| 
specific state of mind. It is sometimes described, somewhat 


picturesquely, as 2 heart fatally bent on mischief and unmind— 
ful of social duty. The presence of malice may be inferred. 
| 


In the absence of malice, a homicide cannot be an 


offense higher than manslaughter, People v- Conley, supra, at 


916. Accordingly, a finding of provocation is not the sole 
means by which malice can be negated and manslaughter estab- 


lished. A person who intentionally kills might be incapable 
of harboring malice aforethought because of mental disease, 
| 
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defect, or intoxication, and in such a case his killing, unless 


justified, is manslaughter. Conley, supra. 


Under the law as it now stands, evidence and testimony 
intro@uce@ on the insanity defense cannot be used for the purpose” 
of showing "diminished responsibility". The effect of such a 
doctrine is to arbitrarily circumscribe the use of testimony ad- 
duced under the insanity defense; for such testimony and evidence 
cannot be used to show absence of prerequisite intent where one 
is charged with an offense in which intent is an essential ele- 
ment. The effect of such an arbitrary limitation on the use of 
testimony which relates to the state of mind of an accused is, 
in effect, to deny him of his Constitutional right to a full 


and fair presentation of his defense. 


It is not beyond the provence of this Court to enunciate 
the doctrine of diminished responsibility as a part of the super- 
visory powers of this Court over the administration of justice 
and in light of experience developed under the standards enunciated 
by this Court in Durham and succeeding holdings. Many years ago, 

_ this Court properly declined to enunciate such a doctrine. The 


primary reason for this reluctance was to await the development 


of an experience pattern under Durham. This is no longer the case. 
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Moreover, advanced medical knowledge and common equitable prin- 


ciples lead to the conclusion that the adoption of the diminished 


responsibility doctrine is now long overdue. 


Improper Jury Communication 


The third principal point raised in this eer con- 
cerns improper communication with the jury by a sepnitaceiet 
well-versed in courtroom proceeding who should nave known 
better. The Appellant's Brief clearly shows that the psy- 
chiatrist in question testified as to the areedonice between 
mental illness and depression and illustrated the distinction 
between the two through mentioning an unfortunate experience 
he had had when a power lawn mower ran over his oe. In sub- 
sequent conversations with four jurors out of the court room 


this matter was again mentioned, albeit in a jocular vein. 


Whether or not this improper communication was intentional, 


‘there should have been a mistrial. 


| 
It is well established that the requirement that a 


jury's verdict must be based upon the evidence developed at 
trial goes to the fundamental integrity of all that is embraced 
in the constitutional concept of trial by jury. The jury is an 
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essential instrumentality - an appendage - of the court, the body 
ordained to pass upon guilt or innocence. Exercise of calm and 
informed judgment by its members is essential to the proper en- 
forcement of the law. Tumer v. State of Louisiana, 379 U.S. 466, 
at 472, 85 S. Ct. 549. In this connection, it must be observed 
that the Appellee's citation of de Corte v. New York Central Rail- 
road Compenv, 377 Mich. 317, 140 N.W. 2a 479 (1966) is inapposite, 
for there is a specific reference by the Appellee to 140 N.W. 2d, p. 
484, which is an opinion by a minority of a divided court. The 

@e Corte case actually supports the position of Appellant, for two 
opinions of the Supreme Court of the State of Michigan condemn 
strongly communications by outside parties which, whether through 
intent or not, had the effect of tending to introduce into the jury 


Geliberations matters not presented in open court. 


Wherefore, Appellant, through his court appointed attorney, 
respectfully submits that the judgment of the District Court should 
be reversed. 

Respectfully submitted, 
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i PETITION FOR REHEARING EN BANC 


Walter H. Stewart, Jr., Appellant herein, by his 
Court appointed attorney, herewith requests en banc con- 
sideration of an Order, filed November 3, 1967, which denied 


Appellant's motion for release on bond. 


In support whereof, the following is respectfully 


submitted: 


1. On October 19, 1967, Appellant, by his Court 
appointed attorney, filed a "petition for Release on Bond 
Pending Appeal". An opposition to said petition was filed 
by the Office of The United States Attorney on October 31, 


1967. Appellant did not file a reply to the opposition of 


the United states Attorney, and on November 3, 1967, a 
panel of this Court issued an Order denying Appellant's 


motion. 


2. It is respectfully submitted that in Benying 
Appellant's motion for release on bond pending aebeeh: 
the panel of the Court which issued the November 3, 1967 
Order did not afford the Appellant an opportunity ko file 
a reply to the opposition of the United States attorney as 
prescribed in Rule 31(c) of the Rules of the United States 
Court of Appeals for the District of Columbia Circuit. Ac- 
cordingly, en banc reconsideration by this Court is respect— 


fully requested. 


3. Appellant was convicted after trial by jury 


of second degree murder of his former wife, Mary Louise 
Stewart (Title 22, Section 2403 of the D. C. code, as 
amended.) The indictment for this offense was returned 

on February 16, 1966. Appellant was arraigned before a 
Judge of the United States District Court on March 4, 1966, 


at which time he pleaded not guilty to the indictment. 


4. On motion of his attorney appointed for trial, 
the District Court issued an Order, dated March 25, 1966, 
under which, pursuant to the provisions of Title 24, Sec- 
tion 301 of the D. C. Code, as amended, Appellant was com- 
mitted to Saint Elizabeth's Hospital for a period not to 
exceed 60 days’ for mental examination by the staff of that 
hospital. The Court Order directed that after psychiatric 
examination, the Saint Blizabeth's staff.make a report to 


the Court as to: (1) whether Appellant was at that time 


mentally competent to understand the proceedings against 


him and to properly assist in the presentation of his de- 
fense; and (2} whether, at the time of the offense alleged, 
which was committed on or about January 9, 1966, Appellant 
was suffering from a mental disease or defect, and if so, 
whether the criminal act involved was a product of his 


mental condition. 


5. By letter filed in the District Court on May 24, 
1966, Dr. Dale Cameron, M. D., Superintendent of Saint 
Elizabeth's Hospital, advised the Court as follows: 
"mr. Stewart was observed and examined during 


his present hospitalization and on May 18, 
1966, he was examined at a Medical Staff 
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Conference. It is the unanimous opinion 
of the members of this Conference that Mr. 
Stewart is competent to stand trial by 
virtue of having a rational as well as a 
factual understanding of the proceedings 
against him and being able to consult with 
counsel with a reasonable degree of rational 
understanding. It is our opinion, further, 
that Mr. Stewart is not suffering from men- 
tal disease or defect at the present time, 
nor is there any indication that he was so 
suffering on or about January 9, 1966. 
Neither by history nor present examination 
and hospitalization are there symptoms in 
evidence which in our opinion constitute a 
mental disease or defect. He has not re- 
quired the use of psychotrophic medications 
during the present hospitalization."|  — 


6. Upon oral motion of trial counsel appointed for 
Appellant below, the District Court issued an order, dated 


July 25, 1966, which released Appellant on bond in the amount 


of $2,500.00. 


| 
7. Trial in this proceeding was held on May 31, 
June 1, June 5, June 6, and June 7, 1967, on which latter 
date Appellant was found guilty. A timely appeal was filed 


and is pending before this Court. 


8. The record of testimony at trial indicates that 
for approximately two years as of the time of trial, Appellant 


had a steady job and worked a regular shift at Rainbow Motor 
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Sales, 1027 Bladensburg Road, N. E., Washington, D. C. 
(fr. 58-59, Tr. 82-85). Counsel has informally conferred 
with supervisory personnel at Rainbow Motor Sales and it 
is advised that Appellant could be re-employed there upon 


his release on bond by this Court. 


9. In addition, the Court's attention is invited 
to the fact that since the death of his former wife, Peti- 
tioner has remarried and has become the father of a child, 
Allen Gene Stewart, now two years old. His wife, Gloria 


Jean Stewart, resides at Rockville, Maryland. 


10. ‘The Court’s attention is invited to other 
ties of Petitioner with the Washington area. Petitioner 
was born in Washington, and has lived here most of his life. 
His mother, Louise Stewart, now lives at 1608 Hobart Street, 
N. W., Washington, D. C., with Appellant's brother, Paul 
Holland stewart, and Appellant's two sisters, Deborah 
Stewart and Jane Arrington. Appellant represents to this 
Court that, in the event he is again released on $2,500.00 
bond, he and his family and friends should be able to raise 
- the required premium and that upon release on bond, Appellant, 


his wife and child will reside at 1608 Hobart Street, N. W., 


Washington, D. C., with Appellant's mother. Appellant wishes 
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at this time to advert briefly to the fact that, as pointed out 
in an opposition to release on bond pending appeal, dated 
October 31, 1967, Appellant has been convicted for house- 
breaking and larceny in 1958, and in 1960 was convicted for 
housebreaking, larceny and robbery. However, it Le respect— 
fully submitted that these offenses are relatively remote in 
time. Further, it should be observed that the opposition of 
the United States Attorney filed on October 31, 1967, adverted 
to the unreported case of Allen v. United States, No. 20964, 
dated August 23, 1967, in support of its opposition to Ap- 
pellant's prior request for release on bond. Unlike the Allen 
ease, Appellant has strong ties to this community and he will 
be able to find employment upon his release on bond. The re- 
cord in the instant appeal indicates that at all times during — 
trial proceedings, Appellant was available to eucend to Court 


orders. 


WHEREFORE, the foregoing considered, it is respect- 


fully submitted that Appellant be released on reasonable bond 
pending disposition by this Court of his pending appeal. 
Respectfully submitted, 


WALTER H. STEWART, JR. 
1100 vermont Avenue, N. W. 
Washington, D. C. 20005 
By | 
November 17, 1967 Joseph F: Hennessey 
His Court Appointed Attorney 
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